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THE JUSTICES AND THE GENERALS:
THE SUPREME COURT AND
JUDICIAL REVIEW OF
MILITARY ACTIVITIES*

Colonel Darrell L. Peck**
I.INTRODUCTION

Orderly government requires that the judiciary be as
scrupulous not to interfere with legitimate Army matters
as the Army must be scrupulous not to intervene injudicial
matters.’

A more forceful expression of the need for judicial restraint than
that posited by Justice Jackson in the Orloffcase is difficult to im-
agine. While the underlying concept can hardly be disputed, the
comparison is extreme. Military intervention in judicial mattersin
the United States is so unthinkable it is difficult to believe the
Supreme Court seriously intended to put judicial interference with
military matters in the same category.

Apparently many of the lower courts did not believe Justice
Jackson’s intimations in Orloff,for in the ensuing twenty-two
years litigation involving the armed forces has proliferated
markedly. Legal proceedings involving the military have always
tended to grow during and immediately following a war,? and the

*This article is adapted from a thesis submitted in partial fulfillment of the re-
quirements for the LL.M. degree at the University of Virginia School of Law. The
opinions and conclusions presented herein are those of the author and do not
necessarily represent the views of The Judge Advocate General’s School or any
other governmental agency.

**Colonel,JAGC, U.S. Army. B.A., 1952;J.D. 1954, Marquette University; LL.M.,
1975, University of Virginia. Member of the Bars of Washington, Wisconsin, the
U.S. Court of Military Appeals and the U.S. Supreme Court.

10rloff v. Willoughby, 345 U.S. 83,94 (1953) (emphasis added).

‘See, e.g., statistical analysis of “open” cases handled by the Litigation Division
of the Office of The Judge Advocate General of the Army, September 25,1974. This
analysis of cases litigated by that Division on behalf of the Department of the Army
reveals the volume of cases in that office increased and decreased along with
American military involvement in Vietnam. Study on file in the Department of
Developments, Doctrine & Literature, The Judge Advocate General’s School, US
Army, Charlottesville, Virginia.
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protracted3 and increasingly unpopular hostilities in Vietnam
have undoubtedly contributed heavily to the recent surge. Nor can
the effect of an uninterrupted quarter century of military conscrip-
tion¢ be ignored. But another important considerationhas been the
sympathetic reception of many of these cases by the federal courts.
Without an appreciable chance of success, so large a number of
suits never would have been initiated.

Not that there has been any notable consistency among the
decisions: in the space of ten days, for example, the same circuit
court of appeals which refused to apply constitutional due process
principles to a military administrative discharge hearing® had no
hesitation about using the due process clause as a basis for es-
tablishing continuing judicial supervision over the details of
military orders, weaponry, and training.® Itisthe very lack of any
widely recognized principles governing judicial review of military
actions which encourages so much litigation involving so many
diverse issues.

Although there are a few areas in which there is general agree-
ment, for the most part the great variety of opinions among the
federal district courts, and even among the circuit courts of
appeals, makes it possible to find support for almost any proposi-
tion one may wish to assert with regard to judicial review of
military actions. The only hope for escape from this quagmire of
conflicting decisions lies in the Supreme Court. Although that
Court has by no means decided all the issues involved, nor
necessarily given the clearest guidance in those it has decided,
careful analysis of the precedents thatareavailableshould provide
abasis onwhich to construct acomprehensive and consistent set of
principles to guide the lower courts as to their appropriate role
when called upon to review activities of the military.

sMeasuring only the eight years from the entry of US. ground combat units in
1965to0 the withdrawal of Americanforcesin 1973,the Vietnam War wasthe longest
in which the United Stateshasengaged. In addition, American advisors and other
military personnel performing more limited roles were committed in Vietnam both
before and after that eight-year period.

'Conscription was in effect continuously from enactment of the Selective Service
Act of 1948,Act of June 24,1948, ch.625, 62 Stat.604 (nowMilitary Selective Service
Act, 50 U.S.C. App. § 451-73 (1970)), until July 1,1973, 50 U.S.C. App. § 467(c) (Supp.
11,1972). However, in the six-month period before induction authority expired, vir-
tually the only men drafted were members of the reserve components who had failed
to meet their reserve obligations. Army Times, July 17,1974, at 23, col. 1.

*Crowe V. Clifford, 455 F.2d 945 (6th Cir. 1972).But ¢f. Hagopian v. Knowlton, 470
F.2d 201(2d Cir. 1972).

sMorgan V. Rhodes, 456 F.2d 608 (6th Cir. 1972), rev’d sub nom. Gilligan v.
Morgan, 413 U.S. 1 (1973).
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Itmight be argued that there islittle need to worry about clarify-
ing the law in this area now because, with the end of the draftand
the withdrawal of all United States military personnel from Viet-
nam, the huge surge of military-related litigation is rapidly sub-
siding. Theunderlying problem remains, however, and will endure
as long as the law is so unsettled. And not only is there a steady
flow of litigation againstthe armed forces even in peacetime; but it
would be overly optimistic, unfortunately, to believe that the inter-
national situation will remain permanently quiescent, precluding
another surge of military-related litigation. Actually this may be
the best time to address the problem, when the issues are still fresh
but no longer quite so heated, when strong emotions and political
considerations are less likely to hinder adispassionate and reason-
ed solution.

At the outset of this analysis, we should divide military actions
that the civil courts may be called upon to review into at least two
major categories. First, there are the court-martial cases, those in
which the petitioner has been, is being, or expects to be tried by
court-martial and asks the civil court to set aside, prevent or
otherwise intervene in that action. Then there are the other cases,
arising from the day-to-day activities by which the military carries
out its designated responsibilities. For convenience these will be
referred to as administrative activities. By far the largest sub-
category of cases asking civil court intervention in these military
administrative activities involves personnel actions— matters
such as enlistment, induction, activation of members of the
Reserve, pay, promotion, assignment, discharge, and retirement.
A commander’s control over military installations is another fer-
tile source of litigation, and usually involves challenges to either
military activities with an expected environmental impact or the
commander’s regulation of political or commercial activities by
others on military property. Cases involving purely military ac-
tivities, such as preparation for and conduct of combat operations,
are relatively rare.

Although one might expect a fairly clear dichotomy between
cases involving civil court review of courts-martial and those in-
volving administrativeactivities of the military, thatisnotalways
the case. In the first place, a question arising from an ad-
ministrative action may also constitute a crucial legal issue in a
court-martial.” But even when the facts donot require it,decisions

‘Perhaps the most obvious example arises from the fact that court-martial
jurisdiction normally depends on the accused person having first been properly in-
ducted or enlisted into the service. See Billings v. Truesdell, 321U.S. 542 (1944);In re
Grimley, 137 U.S. 147 (1890).
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of the courts, and especially of the Supreme Court, have so inex-
tricably interwoven the two categories that it is difficult to ignore
one in any study of the other.

While the proper role of the civil courts in reviewing courts-
martial actions is still not entirely clear, there is even more confu-
sion and uncertainty about judicial intervention in the ad-
ministrative activities of the military. The following discussion,
therefore, will focus primarily on the proper role of the civil courts
inreviewing military administrative actions.® Major developments
in the Supreme Court’s guidance for civil court review of courts-
martial cannot be ignored entirely, however, because those
developments so frequently have an impact on judicial review of
other military activities.

In spite of the almost infinite variety of possible military ad-
ministrative actions— indeed, because of it—there is areal need for
a single set of principles, if at all possible, which can be used to
determine the reviewability of any of them which may be challeng-
ed. That will be the ultimate goal of this analysis.

11 A “DOCTRINE OF NONREVIEWABILITY”
IS BORN AND PROSPERS

Historically, there has been a great reluctance onthepart of civil
courts to review activities of the military. Thishas sometimesbeen
referred to as a “doctrine of nonreviewability.”® The term isoften a
great convenience and will be used here, but with full recognition of
the fact that referring to this judicial restraint as a doctrine is a
serious exaggeration of its definiteness, clarity, and scope. Unfor-
tunately, however, the courts have not been overly precise
themselves in explaining their forbearance. This has contributed
heavily to the lack of understanding of the role of civil courts in
reviewing military activities. To fully appreciate the current state

3Administrative actions by government agencies other than the military
departments themselves, such as the Selective Service System or the Veterans’
Administration, are notwithin the scope of this article even though they often have
a close military connection. Neither will there be any treatment of the courts’
jurisdiction, exhaustion of administrative remedies, ripeness, standing,and similar
issues ancillary to the fundamental question of reviewability.

9E.g., Sherman, Judicial Review of Military Determinations and the Exhaustion
of Remedies Requirement, 55 V a. L. REv. 483(1969);Comment, God, the Army, and
Judicial Review: The In-Service Conscientious Objector, 56 CALIF. L. REV.373(1968)
[hereinafter cited as God, the Army, and Judicial Review].

The term “nonreviewability doctrine” is used interchangeably, e.g., Sherman,
Legal Inadequacies and Doctrinal Restraints in Controlling the Military, 49 Inp L.
J. 539, 580 (1974).
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of the law, a careful examination of the origin and development of
this so-called doctrine of nonreviewability is necessary.

In a sense, at least, it is possible to trace the doctrine from the
landmark case of Dynes v. Hoover!0 in 1858to itsreputed demisein
Harmon v. Brucker! in 1958. There is a certain attraction in at-
tributing to the doctrine a life span of an even century; however,
this ignores the fact that neither its birth nor its death is quite so
clear.

As will be seen later, the doctrine of nonreviewability was
languishing even before Harmon v. Brucker. On the other hand,
even that case did not necessarily declareitdead. Astothe origin of
the doctrine of nonreviewability, although Dynes v. Hoover is
geneologically indispensable, there are still older traces. For the
purposes of this analysis, Decatur v. Paulding'? is a more ap-
propriate beginning since it dealt with an administrative deter-
mination rather than a court-martial, the subject of Dynes wv.
Hoover.

A. AN EARLY DOCTRINE OF
NONREVIEWABILITY

Decided in 1840, Decatur v. Padding confirmed the existence of
some sort of doctrine of nonreviewability at least that far back, but
it was not a concept limited to the military. Although the case in-
volved a determination by the Secretary of the Navy as to the
applicability of a federal pension statuteto the widow of a deceased
member of the Navy, there was no indication of any special
significance in the fact that a military department was involved,
the Court’sopinion extended to the entire branch of the Govern-
ment.

The interference of the courts with the performance of the ordinary duties
of the executive department of the government, would be productive of
nothing but mischief; and we are quite satisfied that such a power was
never intended to be given to them,!?

The “ordinary duties” in question involved the interpretation of a
statute and resolution of Congress. The Court acknowledged it
would not be bound by the interpretation of the head of an executive
department if it were “a case in which they [the courts] have
jurisdiction, and inwhich itistheir duty to interpret the Act of Con-
gress, in order to ascertain the rights of the parties in the cause

1061 U.S. (20 How.) 65 (1858).
1355 U.S. 579 (1958).

1239 U.S. (14 Pet.) 497 (1840).
131d. at 516.
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before them.”* The Court went on, however, to find it did not have
jurisdiction to review the Secretary of the Navy’s interpretation of
the statuteand resolution because “the law authorized him to exer-
cise judgment and discretion.”? Actually, although he was to exer-
cise discretion in awarding pensions, the statute did not confer on
the Secretary any special authority to interpretit, and the restric-
tion on judicial review was entirely self-imposed. Later cases in-
dicated that the Court would presume it had no power to review ex-
ecutive actions unless review were specifically authorized by the
statute in question.1®

Only two years after Decatur, the Court again refused to review
the interpretation given a statute by amilitary department. United
States v. Eliason!” involved a suit by the Government against an
Army disbursing officer who claimed that an Army regulation, im-
plementing an act of Congress, was based on an erroneous inter-
pretation of that statute. The circuit court agreed with his conten-
tion, but the Supreme Court indicated the courts had no business
even examining theissue. Itheld the Secretary’sregulations “bind-
ing upon all within the sphere of his legal and constitutional
authority.”18

The case carried at least a hint of recognition that special
problems could arise fromjudicial intervention in internal military
affairs.

Such regulations cannot be questioned or defined, because they may be
thought unwise or mistaken. . . . [IJts consequences, if tolerated, would
be a complete disorganization of both the army and navy.}*

Yetsimilarlanguagewasbeingused in casesapplying substantial-
ly the same principle to other departments of the executive
branch.?® Thus, although Decatur and Eliason reflected a doctrine
of nonreviewability, it was definitely not a doctrine peculiar to the
military. It was really no more than amanifestation of the extreme
conservatism characteristic of the Court under the leadership of
Chief Justice Taney.?

14]d. at 515.

151d. Thecaserelied onthedistinction between discretionary and ministerial acts.

16See, e.g., Keim v. United States, 177 U.S. 290 (1900).

1741 U.S. (16 Pet.) 201 (1842).

18]d. at 302.

18]d.

208ee, e.g., Keim v. United States, 177U.S. 290 (1900);Hadden v. Merritt, 115U.S.
25 (1885);Dorsheimer v. United States, 74 U.S. (7 Wall.) 166 (1868).

218ee generally SwisHER,5 HISTORY oF THE SUPREME COURT OF THE UNITED STATES,
THE TANEY PERIOD 1836-64 (1974).Chief Justice Roger Taney had a twenty-eight
year tenure on the Court. He authored the opinion in Decatur v. Padding.
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In 1902 the Supreme Court introduced a new approach to the
question of judicial review of administrative actions of the entire
executive branch which significantly altered the early doctrine of
nonreviewability. In American School of Magnetic Healing v.
McAnnulty?? the Court held it was not bound by an executive
department’sinterpretation of statutes andthatithad the power to
grant relief if the department had exceeded itsstatutory authority.

That the conduct of the post office is part of the administrative depart-
ment of the government is entirely true, but that doesnot necessarily and
always oust the courts of jurisdiction to grant relief to a party aggrieved
by any action . . . of that Department, which is unauthorized by the
statute under which [itJassumesto act. The acts of all its officers mustbe
justified by some law, and in case an official violatesthe law tothe injury
of an individual the courts generally have jurisdiction to grant relief.

[T]he decisions of the officers of the Department upon questions of law do
not conclude the courts, and they have power to grant relief to an in-
dividual aggrieved by an erroneous decision of alegal question by Depart-
ment officers.2?

Although not expressly overruling Decatur and Eliason, this
holding is clearly incompatible with those cases. McAnnulty mark-
ed the beginning of a presumption of at least some degree of
reviewability of administrative actions of the executive depart-
ments?¢ and hence the end of the early doctrine of nonreviewability
which had foreclosed judicial examination even of questions of
statutory interpretation. The full impact of McAnnulty was
somewhat slow in coming,?® but the Court’s holding nevertheless
undermined Decatur as a possible basis for any subsequent doc-
trine of nonreviewability of military activities. Although ‘some
vestiges did appear in later cases, Decatur was an evolutionary
dead end.

B. NONREVIEWABILITY OF COURTS-MARTIAL

Before another significant case involving judicial review of
military administrative action was decided, Dynes v. Hoover26
provided an alternate basis for a doctrine of nonreviewability of
military activities. In this suit for assault, battery and false im-
prisonmentarising fromthe execution of asentenceto confinement
imposed by a court-martial, the Supreme Court unequivocally

22187 U.S. 94 (1902).

23]d. at 108.

24See K. DAVIS, ADMINISTRATIVE LAW TEXT §28.02, at 509-10 (3d ed. 1972).
258ee id.; God, the Army, and Judicial Review, supra note 9, at 421 and n.190.
261 U.S. (20 How.) 65 (1858).
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declared a lack of authority in the civil courtsto review the results
of courts-martial. The decision was based on the principle of
separation of powers, specifically the fact that courts-martial are
not part of the federal judiciary under articleIII of the Constitution,
but rather are established pursuant to congressional authority un-
der article I.

... Congress has the power to provide for the punishment of military
and naval offenses . . .; and the power to do so isgiven without any con-
nection between it and the 3d article of the constitution defining the
judicial powers of the United States;indeed . . . the two powers are en-
tirely independent of each other.?”

The Supreme Court’s disclaimer of authority to review courts-
martial was not absolute, however. The Court made itclear by way
of dictum that civil courts would have authority to setaside a court-
martial which “has no jurisdiction over the subject matter or the
charge,”2¢ which “shall inflict a punishment forbidden by the
law,”2% or “when the law for convening them and directing their
proceedings of organization and fortrial have been disregarded.”??
The latter ground, liberally interpreted, actually could have allow-
ed considerable latitude for civil court review of courts-martial.
Subsequent cases, however, indicated that lack of jurisdiction was
the only ground for review.

Exparte Vallandigham® made it clear thatthecivil courts could
not review alleged errors of military courtson awrit of certiorari. In
Ex parte Reed,’? which recognized habeas corpus as the exclusive
means of obtaining civil courtreview of courts-martial, the Court
observed, “Every act of a court beyond its jurisdiction is void”?3
and went on to say that discharge under the writ is appropriate
only when the court-martial sentenceis “notmerely erroneousand
voidable, but absolutely void.”3¢ If the court-martial had jurisdic-
tion over the person and the offense, “its proceedings cannot be
collaterally impeached for any mere error or irregularity, if there
were such, committed within its sphere of authority.”3® Similarly,

27]d, at 79. In addition to its constitutional basis, the theory that military tribunals
constitute a separate system of jurisprudence can be traced to early English
precedents. See id. at 83.

2]d. at 81.

29]d. at 83.

30]d. at 81.

168 U.S. (1Wall ) 243 (1864).

12100 U.S. 13(1879).

“Id. at 23.

341d.

351d.
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In re Grimley®® indicated that “nomere errorsin their proceedings
are open to consideration. The single inquiry, the test, isjurisdic-
tion.”?7 In Johnson v. Sayre,3® frequently cited in later decisions
applying the doctrine of nonreviewability to military ad-
ministrative actions, the Court said:

The court martial having jurisdiction of the person accused and of the
offense charged, and having acted within the scope of its lawful powers,
its decision and sentence cannot be reviewed or set aside by the civil
courts, by writ of habeas corpus or otherwise.

Other cases made it clear that such errors as a sentence beyond
the authority of the court-martial to adjudge*° or trial by a court-
martial composed of ineligible members41l would be considered
jurisdictional, allowingthe civil courtsto grantrelief. Thus, by the
beginning of the twentieth century, a doctrine of nonreviewability
of courts-martial had been fully developed and firmly established.

As was initially thecasewithregard to administrative activities,
the restriction on federal court review of criminal convictionswas
not unique to the military. The Supreme Courtalso limited habeas
corpus review of criminal convictions in the civilian courts to the
question of jurisdiction.*? Thus, although both categories of
military actions were generally exempt from judicial review, there
was really no special doctrine of nonreviewability applicableto the
military. Military-related cases were treated in substantially the
same manner as were similar cases in the civilian sphere.

C.NONREVIEWABILITY OF MILITARY
ADMINISTRATIVE ACTIONS

By an interesting coincidence, the Court had no sooner finished
the series of cases defining the nonreviewability of courts-martial
when it decided the McAnnulty case,*? thereby opening the door to
greater judicial review of administrative activities of the executive
branch. Within the next two decadesthe Court was presented with
three cases which required it to decide which of the two opposing
approaches it would follow with regard to review of military ad-

3137 U.S. 147 (1890).

37Id. at 150.

35158 U.S. 109 (1895).

3%]d. at 118.

“Carter v. Roberts, 177 U.S.496 (1900); Ex parte Mason, 105US. 696 (1882).

41McClaughry v. Deming, 186 U.S49 (1902).

«2Harlan v. McGourin, 218 U.S. 442 (1910); Ex parte Watkins, 28 U S .(3Pet.) 193
(1830).

#3American School of Magnetic Healing v. McAnnulty, 187U.S94 (1902). See text
accompanying notes 22-25 supra.
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ministrative activities. In its own way, the Court managed to
follow both.

1.Reaves V. Ainsworth44

Because it was the first decision based so clearly on special con-
siderations peculiar to the military, and because it appeared to ex-
emptthemilitary fromthe already developing trend toward greater
judicial review of administrative activities of the executive
departments, Reaves v. Ainsworth is generally considered the
seminal case with regard to the nonreviewability of military ad-
ministrative actions. The case raised a classic due process issue.
Lieutenant Reaves was discharged from the Army pursuant to an
act of Congress after failing an examination necessary for promo-
tion. He claimed a physical disability for which a provison in the
statutewould have allowed him to retire in the nexthigher gradein-
stead of being discharged. He had appeared before a physical dis-
ability evaluation board which found him physically competent to
perform duty in spite of clear indications to the contrary.*> All
evidence considered by the board had been taken in secret, and
Reaves had not been allowed to confront or cross-examine
witnesses nor even to examine the evidence. The board also had
refused to hear witnesses requested by Reaves. His petition for
relief was based specifically on a claim of denial of due process.

Far from asserting its power to review, as might have been ex-
pected after McAnnuZty, the Court managed to extend its
precedents relating to the nonreviewability of courts-martial into
the administrative area by equatingthe physical disability evalua-
tion board to a “military tribunal” in the same category as a court-
martial.

Besides, what is due process of law must be determined by circumstances.
To those in the military or naval service of the United Statesthemilitary
law is due process. The decision, therefore, of a military tribunal acting
within the scope of its lawful powers cannot be reviewed or set aside by
the courts.*6

The Courtrelied entirely on precedents involving courts-martial for
the latter statement. There was, however, one very important
difference from the approach the Court had used in refusing to
review court-martial cases. To verify that the board was in fact
“acting within the scope of its lawful powers,” the Court first ex-
amined the statute under which Reaves had been discharged and

11219 U.S. 296 (1911).

#An earlier physical disability evaluation board, in fact, had found Reaves in-
capacitated by an illness “contracted in the line of duty.” Id. at 299.

+61d. at 304.

10
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determined that the action complained of was not inconsistent
with any of its provisions. Thiswas itself a significantmeasure of
judicial review, completely consistent with the McAnnulty decision
in which the Court had asserted its authority to review ad-
ministrative actions of a civilian department of the executive
branch for compliance with an applicable statute. This aspect of
the Reaves case seems to have gone largely unnoticed, probably
because of the many strong statements against judicial review
throughout the Court’s opinion.

Apparently not particularly satisfied with its military tribunal
analogy, the Court went on to find further support for its decision
by invoking what appears to be a presumption against reviewa-
bility in the absence of specific statutoryauthorization forreview.

If it had been the intention of Congress to givean officer therighttoraise
issues and controversies with the board upon the elements, physical and
mental, of his qualifications for promotion, and carry them over the head
of the President to the courts . . . such intention would have been ex-
plicitly declared.*”

This language is reminiscent of the old presumption of non-
reviewability reflected in the Decatur line of cases*® which sup-
posedly had been laid to rest by McAnnuZty. The presumption of
nonreviewability the Court raises here is much more limited,
however;itappearsto apply primarily toreview of thefactualbasis
for the military’s action.

In addition to these two bases for denying judicial authority to
entertain Reaves’claim,the Courtexpressed dismay atthethought
of thecourtsinvolving themselvesintheinternaladministration of
the Army.

This [review within the executive branch] isthe only relief fromtheerrors
orinjustices that may be done by the board which is provided. Thecourts
have no power to review. The courts arenot the only instrumentalities of
Government. They cannot command or regulate the Army. To be
promoted or to be retired may be the right of an officer, . . . but greater
even thanthatisthewelfare of the country, and, itmay be, evenits safety,
through the efficiency of the Army.*¢

Although this language reflects substantially the samereluctance
tointervene in the affairs of the executive branch as had been
reflected in many earliercases, itismoresignificanthere because it
is so strongly based on special considerations peculiar to the
military. It singles out the military from the remainder of the ex-

+7Id. at 306.

“6Decatur v. Paulding, 39 U.S. 497 (1840). See text accompanying notes 13-21
supra.

49219 U.S. at 306.

11
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ecutive branch and, in effect, gives to it a “doctrine of non-
reviewability” of its own. This unique doctrine of unreviewability
did not necessarily reflect a more restrictive policy, sincethere were
many actions by other executive departments which the Court still
would not review,5° but it was a policy enunciated in terminology
specifically addressed to the military.

Combining as it does these three different, though not entirely
distinct, explanations of its reluctance to review activities of the
military, Reaves v. Ainsworth isthe embodiment of the doctrine of
nonreviewability of military actions if such adoctrineever existed.
Its blurring of different bases of nonreviewability, though all
traceable back to one variant or another of the principle of separa-
tion of powers, is also typical of theimprecision of such adoctrine.

2. The Post-World War | Mandamus Cases

The next cases to reach the Supreme Court requesting review of
military administrative actions involved petitions for mandamus
to set aside orders removing officers from active service following
World War 1.51 Army Colonels French and Creary had been in-
voluntarily separated under section 24b of the Army Reorganiza-
tion Act of 1920.52 This Act provided for preliminary classification
of all officers as to whether they should be retained on active duty
or separated with those selected for separation entitled to ahearing
before a court of inquiry. Each case would eventually go before a
final classification board whose decision was “final and not sub-
ject to further revision except upon the order of the President.”s?
Still another board, called the Honest and Faithful Board, then
determined whether officers to be separated would be retired or dis-
charged. No provision of the Act granted officers concerned the
right to participate in a hearing before either of the latter two
boards.

Following his classification as an officer to be separated, each of
the colonels availed himself of the opportunity to have acourtof in-
quiry and, as the statuterequired, received a full copy of therecords
on which the action was based and an opportunity to present
testimony on his own behalf. In each case the court of inquiry
recommended separation. The final classification board made a
similar determination and, in Creary’s case, the Honest and

30See, e.g., Hallowell v. Commons, 239 U.S. 506 (1916) (decision by Secretary of
Interior as to heirs of deceased Indian).

5'United States ex rel. French v. Weeks, 259 U.S. 326 (1922);United Statesex rel.
Creary v. Weeks, 259 US. 336 (1922).

52Act of June 4, 1920, ch. 227, 41 Stat. 759.

ﬁiild‘
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Faithful Board also determined that he should be discharged
rather than retired, thereby depriving him of entitlement to retired
pay. Thus, in addition to the somewhat tenuous procedural error
alleged by French, that the President had not acted personally in
his case, ashe contended the statuterequired, Crearywasalsoable
to argue that he had been denied due process by an adverseboard
determination madewithout ahearingoranopportunity to present
evidence on his own behalf before thatboard. In the end, however,
he fared no better than French.

Since both colonels had been separated pursuant to the
recommendation of “military tribunals,” precedents involving
courts-martial again were cited as authority for the courts’ lack of
jurisdiction to review them.

Thus we have lawfully constituted military tribunals, with jurisdiction
over the person and subject-matter involved unquestioned and un-
questionable, and action by them within the scope of the power with
which they are invested by law. It is settled beyond controversy that, un-
der such conditions, decisions by military tribunals, constituted by Act of
Congress, cannot be reviewed or set aside by civil courts in a mandamus
proceeding or otherwise.5¢

AsintheReaues case,however,the Courtmade suretheboards had
acted “within the scope of the power with which they are invested
by law” by first examiningthe statute upon which the action was
based and determining that it had been complied with.

In dealing with Creary’s due process argument, the Court more
thoroughly detailed its authority to review administrative actions
by the military.

The power given to Congress by the Constitutiontoraise and equip armies
and to make regulations for the government of the land and naval forces of
the country (art. 1,$8) is as plenary and specific as that given for the
organization and conduct of civil affairs; military tribunals are as
necessary to secure subordination and discipline inthe Army ascourts are
to maintain lawand orderin civil life;and the experience of ourgovernment
fornow more than acentury and a quarter,and of the English government
for a century more, proves that a much more expeditious procedure is
necessary in military than isthought tolerable in civil affairs. It isdifficult
to imagineany process of government more distinctly administrative inits
nature and less adapted to be dealt with by the process of civil courts than
the classification and reduction in number of the officers of the Army,
provided for in §24b. Inits nature it belongs to the executive, and not to the
judicial, branch of the government.5®

54259 U.S. at 335-386.
55259 U.S. at 343 (citations omitted).
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3. A Closer Look

By 1922, then, it appeared fairly well established that the
military had the benefit of its own judicially created doctrine of
nonreviewability which had been extended from its courts-martial
to its administrative activities. Sincethis was something of a high
point for the doctrine, a more detailed assessment is warranted to
determine its exact parameters.

There were substantial similarities in the three cases by which
the Supreme Court forged the doctrine of nonreviewability of
military administrative activities. Each case involved a challenge
by an officer to a procedural aspect of his removal from activeduty
pursuant to a statute. In French and Crearythe statute was fairly
specific asto the basic procedures of the military boards itrequired,
and those procedures had been followed. In Reaues the statutewas
less specific and the procedures had been established by
implementing regulations. Again the procedures, such as they
were, had been followed. In all three cases the Court equated
military boards to courts-martial and refused to review the ade-
quacy of the procedures, saying whatever procedures are establish-
ed for military personnel areconstitutional due process for them.56

On its face the equation of military boards to courts-martial
seemsremarkably inapt. There isagreatdissimilarity between the
two kinds of cases, not only in theirvery naturebutinthelegal and
practical considerations involved and in the underlying reasons
for and against judicial review. It also results in an artificial and
unwarranted distinction between those administrative actions
which involve a “military tribunal” and those which do not. In
large measure, the military tribunal analogy was probably a
makeweight, a convenient means for the Court to come up with
precedents to support its decisions. Unfortunately, this preference
for precedents over logic only confused theissue sinceitundoubted-
ly led the Court to use less clear language than it might otherwise
have employed.

Nevertheless, closer perusal of the three cases indicates that
perhaps there is something to the analogy, even though it is not
readily apparent. In each case, the “military tribunal” in question
had been acting under authority of an act of Congress. To the ex-
tent that Congress had prescribed procedures, they had been
followed; the Court expressly noted that the boards had acted

56United States ex rel. Creary v. Weeks, 259 U.S. 336,344 (1922);United States ex
rel. French v. Weeks, 259 U.S. 326,335 (1922);Reavesv.Ainsworth,219U.S.296,304
(19112).
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within the scope of their authority.57 Having made thatdetermina-
tion, the only way the Court could have granted the relief sought
would have been to find additional requirements, not imposed by
the applicable statutes. Where would those requirements have
come from? The only logical source was the due process clause of
the fifth amendment, and the Court refused to find that the Con-
stitution superimposed any procedural requirements onthose Con-
gress had prescribed. Thus the famous quote: “To those in the
military or naval service of the United States military law is due
process,”?® or as somewhat more explicitly put:

As a colonel in the Army, the relator was subject to military law, and the
principles of that law, as provided by Congress, constituted for him due
process of law in a constitutional sense.5¢

Takeninthis light, the “military tribunal” cases did notindicate
that the courts were entirely precluded from reviewing military ad-
ministrative activities. On the contrary, review to determine
whether the action was consistent with statutory authority would
be required as the first step. Once the courts had determined the
military action to be permissible under applicable statutes,
however, they were not to find a constitutional requirementforany
additional safeguards. Itwas the samebasic position the Courthad
taken earlier with regard toreview of courts-martial: aswith courts-
martial once their jurisdiction was established, so with military
boards once their statutory authority was established, civil courts
may not review for compliance with procedural requirements
originating in the due process clause. Thus, the analogy between
the two types of actions possessed some validity after all.

Because all three of the nonreviewability cases involved boards
authorized by statute, they provide no express precedent for extend-
ing the same limitations to review of administrative actionsnotin-
volving statutory boards. Perhaps the best indication that the
same restrictions would apply to such actions comes from the
Court’s strongly expressed reluctance to interfere with theinternal
administration of the military. There was no indication that this
reluctance was limited to situations in which there had been a
military board.

57United States ez rel. Crearyv. Weeks, 259U.8S. 336, 343-44 (1922) (“theboards
which acted on his case did not exceed the powers conferred upon them , . . under
the terms of the act of Congress”); United Statesex rel. French v. Weeks, 259 US.
326,335(1922) (“action by them [military boards] within the scope of the power with
which they are invested by law”); Reaves v. Ainsworth, 219 U.S. 296, 304 (1911)
(“military tribunal acting within the scope of its lawful powers”).

5¢Reaves v. Ainsworth, 219 U.S. 296, 304 (1911).

3United States ez rel. French v. Weeks, 259 U.S. 326, 335 (1922).
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In addition to the bases of the doctrine of nonreviewability com-
mon to Reaves, French, and Creary, the Court in Reaves also in-
voked an apparent presumption against judicial review in the
absence of a specificstatutory provision for it. Thisdid notreflecta
return to the broad presumption of Decatur v. Paulding and its
progeny.8® What the Court actually refused to review in the
absence of specific statutory authorization were *'the elements,
physical and mental, of his qualifications for promotion . . .”,8tin
other words, the factual basis for the action. From this it may be
concluded that the doctrine of nonreviewability enunciated in
Reavesv. Ainsworthincluded the proposition that civil courtsmay
not review the factual basis for military administrative actions.
This conclusion was entirely consistent with the Court's contem-
porary decisions regarding other executive departments, holding
their factual determinations incident to statutory authority to be
conclusive 52

In summary, then, the doctrine of nonreviewability of military
administrative activities consisted of two important propositions:
one limiting review of the factual basis for the action; the other,
precluding review of procedural due process. Only the latter restric-
tion reflected a greater degree of judicial restraint than existed with
regard to most other executive actions. But the doctrine by no
means foreclosed judicial review altogether. It was also clear that
civil courts could review military actions for compliance with
statutory authority.

D. REVIEW OF MILITARY ACTIONS IN THE
COURT OF CLAIMS

Although not of direct concern to the development of the doctrine
of nonreviewability, another line of cases indicates a limitation on
the doctrine not readily apparent from the cases already discussed.
Atthe sametime the Supreme Courtwasdisclaiming the authority
of civil courts to review administrative activities of the military in
other types of cases, thejurisdiction of the Court of Claimsto decide
suits for money judgments against the United States was un-
questioned, even though in deciding such casesthat court mightbe
required to review exactly the same kind of military activities.®?

5See note 15and accompanying text supra.

€1219 U.S. at 306.

52See, e.g., Bates &Guild v. Payne, 194U.S. 106,109(1904) (refusal by Postmaster
General to classify a publication as a "periodical™ entitled to second-class rates).

63See, e.g., Brown v. United States, 113U.S. 568 (1885) (retirement);United States
v.Henry,84U.8. (17Wall.) 405 (1873)(refusalto commission sergeant as lieutenant).
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Rogers v. United States,5* exemplifies the differenceinapproach
particularly well because of its close similarity to the French¢s and
Creary®%¢ cases, Major Rogers was retired under section 24b of the
Army Reorganization Act of 1920,87 the same statute involved in
French and Creary. When preliminarily selected for retirement,
Rogers received the same type of hearing before a court of inquiry,
but before his civilian counsel had completed presentation of his
casethepresidentof the courtof inquiry suggestedthat counsel rest
his case. After twice more trying to proceed and twice more being
interrupted by increasingly forceful “suggestions” thatherest the
case, counsel finally rested. The reason for the president’s im-
patience was that the courtof inquiry had already heard enough to
induceittodecidein Rogers’favor,andin factitdid so,recommend-
ingthatheberetained onactiveduty. Butwhenthe casewenttothe
final classification board, of course, Rogers’ additional evidence
was not part of the record since it had never been presented, and
that board placed him in the category to be separated. He was sub-
sequently retired. He sued in the Court of Claims for the difference
between his retired pay and what he would have received on active
duty, claiming his retirement was void because he had improperly
been denied the opportunity to present his evidence. The Court of
Claims ruled againsthim onthe facts, finding that the president’s
“suggestion” did not constitute a military order and that Rogers
had not been prevented from submitting his evidence.®®

Although the Supreme Court upheld the decision of the Court of
Claims against Major Rogers, therewasno question whatsoever as
to its authority to review the military administrative proceedings
which had led to Rogers’ retirement. The case was decided on the
merits after a full review of the facts. Thus, itappearsthat Colonels
French and Creary could have avoided the nonreviewability
problem altogether andhad their cases decided on the meritsif they
had suedinthe Courtof Claims for their active duty pay instead of
seeking mandamus.

From a strictly logical point of view, there may seemto be a cer-
tain inconsistency in the Court saying itdid not have authority to
review the retirement of Colonel French while there was no ques-
tion asto itsauthority to review the retirement of Major Rogersun-

64270 U.S. 154 (1926).

s5United States ex rel. French v. Weeks, 259 US. 326 (1922). See text accom-
panying notes 51-55 supra.

s6nited States ex rel. Creary v. Weeks, 259 U.S. 336 (1922). See text accom-
panying notes 51-55 supra.

87Act of June 4, 1920, ch. 227, 41 Stat. 759.

88Rogers v. United States, 59 Ct. Cl. 464 (1925).
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der the identical statute and following precisely the same
procedures and determinations. There are important distinctions,
however.

Most important, of course, is the fact that the jurisdiction of the
Court of Claims to adjudicate “All claims . . . founded upon the
Constitution of the United States or any law of Congress,[or]upon
any regulation of an Executive Department’®® was expressly
granted by Congress. Even before the McAnnuZty case™ the Court
had recognized that it could not ignore a specific statutory provi-
sion for judicial review.”

There was also an important practical distinction between the
relief available from the Court of Claims and that which other
federal courts could grant. Until 1972 the Court of Claims was
limited to awarding money judgments but could not grant other
relief.’? Thus, if Major Rogers had been successful in his suit, he
would have received a judgment for the difference between active
duty pay and retired pay only for that period of time which had
already elapsed between hisinvoluntary retirementand the date of
his suit.”® This judgment would not have restored him to active
duty, nor would it have forced the Army to do so.” Such a limited
form of relief, not involving direct judicial interference ininternal

ssAct of March 3,1911,ch. 231,§ 145, 36 Stat. 1136 (now 28 U.S.C. § 1491 (Supp. 11,
1972)).

American School of Magnetic Healingv.McAnnulty, 187U.S. 94(1902). Seetext
accompanying notes 22-23 supra.

"1See, e.g., Keim v. United States, 177 U.S. 290 (1900).This was, in fact, a case
originatinginthe Court of Claims. The Supreme Courtheld an Interior Department
employee’s dismissal for inefficiency to be nonreviewable because no statute ex-
pressly conferred authority on the courts to review.

72See United Statesv. Jones, 131U.8. 1(1889); United Statesv. Alire, 73U.8. (6
Wall.) 573 (1867).

In 1972 Congress authorized the Court of Claims toissue ordersdirectingrestora
tion to office or position, placement in a particular status, and correction of records.
See 28 U.S.C. § 1491 (Supp. 11, 1972).

Until 1964,U.S. district courtswere precluded from entertaining monetary claims
for “compensation for official services of officers or employees of the United States,”
including financial benefits of military service. 28 U.S.C. § 1346(d), deleted by 78
Stat. 699 (1964). This meant the Court of Claims had exclusive jurisdiction over
monetary claimsofthiskind. Therefore, until that time no single courtcould provide
both monetary and other relief.

3If the Army failed to take any corrective action he also could have brought new
suits periodically, each time recovering additional pay lost since his last successful
suit.

"For an excellent analysis of the relationship of Court of Claims judgments to
military status prior to the statutory changesin 1964and 1972,see Meador, Judicial
Determinations of Military Status, 72 YALEL.J. 1293 (1963).
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military affairs, must have been more acceptable to a Courtreluc-
tant to “command or regulate the Army.”"

Although the recent expansion of its authority has somewhatin-
creased the potential of the Courtof Claimstointerveneinmilitary
affairs, it is still limited to correcting past errors in individual
cases. This is in obvious contrast to the sweeping powers of the
federal district courts to affect actions in futuro and on a far
broader scale. Even aside from the clear intent of Congress to allow
the Court of Claims to review whatever issues are necessary to its
limited determinations,therefore, the need for judicial restraint by
that court is usually not as great as for other federal courts.

111 THE DOCTRINE FALLS ON HARD TIMES

By 1922 the exemption of military actions from judicial review
seemed firmly entrenched in American jurisprudence, and there
appeared to be ample justification for saying there really was a
“doctrine of nonreviewability.” The nonreviewability of courts-
martial, asserted so strongly in Dynes v. Hoover,?® had been reaf-
firmed repeatedly. The protective pronouncements of Reaues v.
Ainsworth’ had established the nonreviewability of military ad-
ministrative activities, and had been buttressed by the Frenchand
Creary™ cases. Soon after these auspicious beginnings, however,
the doctrine fell on hard times. First,therewas alapse of morethan
thirty years before the Supreme Court again expressed any special
reservations about judicial review of military administrative ac-
tions, despite several opportunities to do so. Thatdroughthad not
even ended before thenonreviewability of courts-martial received a
serious setback. And within another few years, the only recently
revitalized doctrine of nonreviewability of military administrative
activities was dealt what was generally seen as a damaging, even
fatal, blow.

A. THE LEAN YEARS

Only ayearafter Frenchand Creary therewas athird post-World
War | mandamus case, Denby v. Berry.” Thiscasehasreceived lit-
tle attention but isextremely importanttoan accurateunderstand-
ing of the early doctrine of nonreviewability of military ad-
ministrative activities.

75Reaves V. Ainsworth, 219 US. 296, 306 (1911).

7661 US. (20 How.) 65 (1858). See notes 26-30 and accompanying text supra.
77219 U.S. 296 (1911). See notes 44-49 and accompanying text supra.

"8See notes 50-54 and accompanying text supra.

719263 U.S. 29 (1923).
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Berry’s complaint was that he had been illegally released from
active servicein the Navy withoutahearing before aretiringboard
which he contended was required by statute. A naval board of
medical survey had found that he had incurred a permanent dis-
ability in line of duty and had recommended that he be sent before a
retiring board, but this had not been done. Thus, for the first time
since Dynes v. Hoover, the Courtwas faced with a case which could
not be decided on the basis of its lack of authority to review the ac-
tion of a military tribunal. The action complained of was contrary
to the recommendation of the only “tribunal” which had acted in
the case,andthe Navy’srefusal to convene another type of tribunal
was the very denial of due process alleged.

Nevertheless, one might expect that some of the other concerns
expressed in the Reaues, French, and Creary cases would have
provided a sufficient basis for the Court to disclaim authority to
review Berry’s complaint. In fact, the Solicitor General took the
position that, in light of those three cases, together with Dynes v.
Hoover and Decatur v. Paulding,® Berry’sdischargewas absolute-
ly nonreviewable; he argued that the Court was without jurisdic-
tion. The Court disposed of that argument without discussion,
simply stating that it had jurisdiction because “{t]he case involves
the construction of the general statutes of the United States . . .”
and citing the statutory provision giving it jurisdiction in such
cases.?!

Although the logic of the opinion isvery sound,this summary re-
jection of the government’sargument in favor of nonreviewability
isnevertheless surprising,comingasitdid only ayear after French
and Creary. Obviously the Court was correct that it had jurisdic-
tion within the technical meaning of that term, butit likewise had
jurisdiction, inthatsense,inall thenonreviewability casescited by
the Solicitor General. Nevertheless, itsopinionsin both French and
Creary had expressly held there was a lack of jurisdiction in the
lower court; that was the very basis of those decisions.’? And the
statement in Reaues that the “courts have no power to review’’#3
certainly gave the same impression. The Court appears to have
been engaging in a bit of semantics in the Berry case to avoid a
more comprehensive discussion of theissue. Having no convenient

39 U.S. (14 Pet.) 497 (1840). See notes 13-16 and accompanying text supra.

“1263 U.S. at 31.

*2The Court used the identical language in both cases, saying “[the lower court]
did not have jurisdiction to order the writof mandamus . . . .” United Statesex rel.
Creary v. Weeks, 259 U.S. 336,344 (1922);United Statesex rel. French v. Weeks, 259
U.S. 326, 336 (1922).

#3219 U.S. at 306.
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way of invoking themilitary tribunal analogy of the Reaues case as
a basis of nonreviewability, nor wishing to resurrect the only
recently interred principle of Decatur v. Padding barring any
judicial review of executive actions in the absence of express
statutory authorization, the Court undoubtedly would have had to
come up with a different rationale for nonreviewability if it had
agreed to dispose of the case on that theory. Apparently itwas un-
willing to do so.

After avoiding that issue, the Court went on to deny Berry’speti-
tion for mandamus anyhow. After a very careful review of the
statutes and regulations involved led it to the conclusion that
referral of his case to aretiring board had not been mandatory,the
Courtsaid:“Theright[toretirement] isonedependent by statute on
the judgment of the President and not on that of the courts.”8¢

In spite of itsrejection of the concept of absolute nonreviewabili-
ty, Berry actually followed the same pattern as Reaues, French,
and Creary:the Courtreviewed the statutory basis for the action,
concluded the action had been within the statutory authorization,
and declined to intervene. As in Reaues, the Courtexpressly declin-
ed to review the factualbasis for the action taken or to substituteits
judgment for that of the executivebranch. Thus, that aspectof the
doctrine of nonreviewability was actually confirmed. The factthat
the Court in Berry affirmatively asserted its authority to construe
federal statutes affecting the military really did no violence to its
earlier holdings inthe threenonreviewability casessincethe Court
had in fact construedsimilar statutesin each of them. Probably the
principal significanceof the Berry casewas itsexpressaffirmation
of the Court’s authority to interpret such statutes, thereby correct-
ing the possible impression that the earlier cases stood for the ab-
solute nonreviewability of military administrative activities. The
case also demonstrated that nonreviewability is a conceptdistinct
from lack of jurisdiction.

Like one born out of season, Patterson v. Lamb,?> another case
arising intheaftermath of WorldWar |, reached the Supreme Court
one world war late. Lamb had received a “discharge from draft,”’
rather than an honorable discharge, in November 1918becausethe
war ended on the same day he reported for military service pur-
suant to the order of his local draft board. Although there was
nothing derogatory aboutthe dischargehe hadreceived, Lambdis-
covered many years later that it did not qualify him for the usual
benefits of an honorable discharge. After unsuccessfully seeking

54263 U.S. at 38.
85329 U.S. 539 (1947).
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administrative relief, he sued in federal district court for a
declaratory judgment and a mandatory injunction to force the
Army to issue him an honorable discharge certificate. The only
statute involved was avery general provision requiring certificates
of discharge but not even mentioning that there might be different
kinds.®® Army regulations established the various types of dis-
charge certificates, and the conditions under which each would be
given.

The Supreme Court carefully considered these regulations and
concluded that Lamb’s “discharge from draft” had been authoriz-
ed. The Court acknowledged the question of the authority of civil
courts to entertain such a suit and expressly avoided the issue.

Whether and to what extentthe courtshave power to review or control the
War Department’s action in fixing the type of discharge certificates

issued to soldiers, is a question that we need not here determine, . . .For
we are satisfied that the War Department was within its powers in grant-
ing a discharge from draft . .. .&7

In many respects, the Lamb case is similar to Denby v. Berry. In
neither case was there action by a military tribunal to provide a
convenient vehicle for invoking the court-martial precedents. In
both these cases the Court’s concern focused on whether the
military had authority under applicable statutes and implement-
ing regulations to do what it did. More significantly, perhaps, in
neither case did the Court acknowledge the existence of any doc-
trine of nonreviewability of military administrative activities.

Billings v. Truesdell,®® although notinvolving the usual question
of reviewability of military activities, is worthy of mention here
because it is representative of a class of cases indicating another
areainwhich therehasneverbeen any reluctanceonthepartofthe
civil courts to intervene. Billings was ordered to report for induc-
tion during World War II and did so, but he refused to take the oath
of induction. Nevertheless, he was told he was in the Army and
ordered to submit to fingerprinting. He refused and court-martial
charges were brought against him for disobedience. He sued for a
writ of habeas corpus, claiming he was not subject to military
jurisdiction. The Supreme Court agreed with him, basing its deci-
sion on section 11of the SelectiveTrainingand Service Act of 1940,
which provided that “no person shall be tried by any military or

s8See i0.at 542. There was also the general provision authorizingthe President to
prescribe “regulations for the government of the Army.” Act of March 1, 1875, ch.
115, 18 Stat. 337 (now 10 U.S.C.§ 3061 (1970)).

87329 US. at 542.

#4391 U.S. 542 (1944).

22



1975] JUDICIAL REVIEW OF MILITARY ACTIVITIES

naval court martial in any case arising under this Act unless such
person has been actually inducted for the training and service
described under this Act . ., .”® The Court found that taking the
oath was the crucial step which constituted induction. Therefore
Billings had never been inducted, and the statute specifically
precluded his trial by court-martial.

There was no discussion of the propriety of the civil courts' enter-
taining Billings' suit, nor was there any need for it. The only real
difference from the Dynes v. Hoover line of cases involving review
of courts-martial was that here habeas corpus was sought before,
rather than after, a court-martial.®® This distinction had little im-
pact onthe basic conceptof nonreviewability, since Billings merely
permitted ajudicial challenge to the attempted exercise of military
authority over a civilian.?* Thus the Court was not intervening in
aninternal military matter. Nevertheless, the decisionwas signifi-
cantin thatitsanctioned habeas corpus asamethod of contesting
military status without the necessity of having first to undergo a
court-martial, thereby opening the floodgates for a variety of
new categories of litigation against the military departments.92

The leanyearsforthe doctrine of nonreviewability of military ad-
ministrative actions continued into the next decade. In 1951the
Supreme Court decided Robertson v. Chambers93 on its merits,
again without discussing any reviewability problem. Captain
Chambers had been found ineligible for disability retirement pay
and had been separated following a hearing before an Army retir-
ingboard. Theboard had considered certain Veterans' Administra-
tion medical reports over Chambers' objection. When his casecame
before the Army Disability Review Board, Chamberspetitioned the
district court for mandamus to require that Board to remove the
Veterans' Administration reports from therecord of proceedings of
the retiring board. The Supreme Court carefully examined the
statutes creating the two boards and concluded both of them were
authorized to consider the records in question.

8954 Stat. 885, 894 (emphasis added).

908ee also United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955); Eagles v.
United States ex rel. Samuels, 329 U.S. 304 (1946).

91There have been numerous cases in which such achallenge hasbeen successful,
e.g., Grisham v. Hagan, 361 U.S. 278 (1960)(civilian employee overseas); Reid v.
Covert, 354 US. 1(1956)(civilian dependent overseas); United States ex rel. Toth v.
Quarles, 350 U.8. 11(1955)(formersoldier after discharge);Eagles v. United States
ex rel. Samuels, 329 U.S. 304 (1946) (person actually inducted following improper
classification procedures by draft board). Each of the first three cases held un-
constitutional some portion of the statute conferring court-martial jurisdiction,
Uniform Code of Military Justice arts. 2 and 3, 10 U.S.C. § 802-03 (1970).

92See text accompanying notes 261-69 infra.

93341 U.,S, 37 (1951).
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Although the Court ordered Chambers’ suit dismissed, the case
continued an unbroken succession of decisions on the merits in
suits involving military administrative actions, each one raising
some question of statutory interpretation. Not since the Creary
case nearly thirty years before had the Supreme Courtacknowledg-
ed the existence of anything resembling a doctrine of non-
reviewability of military administrative activities. The Chambers
case also involved the action of “military tribunals,” thereby
providing the Court an opportunity to invoke the court-martial
analogy ithad lastused in Creary. Apparentlythe Courthad final-
ly abandoned this strained analogy.

B. EFFECT OF THEADMINISTRATIVE
PROCEDURE ACT

During these years of difficulty for the doctrine of non-
reviewability Congress enacted the Administrative Procedure Act
of 1946,% an Act which had the potential to modify the reviewabili-
ty question legislatively. Section 10 of the Act specifically ad-
dressed the question of judicial review, providing in section 10(c)
that “everyfinalagency action forwhich there isno other adequate
remedy inany courtshall be subjecttojudicial review,”®> and defin-
ing the scope of review in considerable detail in section 10(e).%®
Because the Court had always recognized the appropriateness of
judicial review when expressly authorized by Congress, if these
provisions applied to actions by the military authorities, they
would seem to remove any doubts as to the authority for judicial
review.

The first question, of course, is whether the Act was intended to
apply to the military departments at all. Section 2(a) specifically
excluded from the operation of the Act “courtsmartial and military
commissions”?” and “military or naval authority exercised in the
field in time of war or in occupied territory.”?® The legislative

%tAct of June 11,1946,ch. 324, 60 Stat. 237,as amended, 5 U.S.C. §§551-59, 701-06,
1305, 3105, 3344, 6362, 7562 (1970).

85Act of June 11,1946,ch. 324, § 10(c), 60 Stat. 243, as amended, 5 U.S.C. § 706(1)
(1970).

96Act of June 11,1946,ch. 324, § 10(e), 60 Stat. 243-44,asamended, 5U.S.C. § 706(2)
(1970).

97Act of June 11, 1946, ch. 324, §2(a)(2), 60 Stat. 237, as amended, 5 U.S.C.
§551(1XF) (1970).

s8Act of June 11, 1946, ch. 324, § 2(a)}3), 60 Stat. 327, as amended, 5 U.S.C. §
551(1)(G) (1970).
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history, however, indicates that thiswas to be the full extent of the
military’s exemption: “Thus, certainwar and defensefunctionsare
exempted, but not the War and Navy Departmentsin the perform-
ance of other functions.”’?®

Although the Supreme Court has not addressed the issue direct-
ly, it has become widely accepted that the Act does apply to the
military.100

Even so, the introductory clause of section 10 prevents the Act
from being of much assistance in resolving the question of
reviewability of military actions. Itprovidesthat,to the extentthat
“agency action is by law committed to agency discretion,”10! sec-
tion 10does not apply. Because the law which determines what is
committed to agency discretion includesthe common law aswell as
statutes, the Act does not prescribe any new and uniform path for
the courts to follow.

The result is that the pre-Act law on this point continues. And the courts
remain free, excepttothe extentthat other statutesare controlling, to con-
tinue to determine on practical groundsin particular casesto what extent
action should or should not be unreviewable , . . .02
And so Congress did not provide a solution in the Administrative
Procedure Act, and the search to find onemust once again be focus-
ed on the Supreme Court.

C.A SETBACK FOR NONREVIEWABILITY
OF COURTS-MARTIAL

As already observed, by the1950’s itwasclearthatthe Courthad
abandoned itsearlier analogy between courts-martial andmilitary
administrative activities. Perhaps it was just as well for the
military that the two lines of caseshad grown apart. While the doc-
trine of nonreviewability of military administrative activities was
only suffering from neglect, the nonreviewability of courts-martial
was soon threatened more directly. The scope of review of civilian

998, Rep. No. 752, 79th Cong., 1stSess. 5 (1945).

1098ee, e.g., Carter v. Seamans, 411 F.2d 767, 776 (5th Cir. 1969) (dictum), cert.
denied, 397 U.S. 941 (1970);Etheridge v. Schlesinger, 362 F. Supp. 198,200 (E.D. Va.
1973); Garmon v. Walker, 358 F. Supp. 206, 208 (W.D.N.C. 1973); K. DAvis, Ap-
MINISTRATIVE Law TREATISE § 28.16, at 81-82 (1958); Lunding, Judicial Review of
Military Administrative Discharges, 83 YaLg L.J. 33, 42 (1973). But see Suter,
Judicial Review of Military Administrative Decisions, 6 HousToN L. REv. 55, 57-60
(1968).

101Act of June 11, 1946, ch. 324, § 10(2), 60 Stat. 243, as amended, 5 U.S.C. §
701(a)(2) (1970).

102K, DAvIS, ADMINISTRATIVE Law TEXT § 28.05, at 515 (3d ed. 1973).
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court convictions in federal habeas corpus actions had already
been vastly expanded103and extended to state courtconvictions, !4
Following this lead, the courts of appeals in six circuits had in-
dicated by 1949 that civil courts considering habeas corpus
petitions resulting from courts-martial should determine whether
there had been any violation of due process in the proceedings.!%5
Then, however, with its 1950 decision in Hiatt v. Brown,%¢ the
Supreme Court appeared to put an end to such a notion. In
specifically disapproving the action of a lower court which had set
aside a court-martial conviction on the grounds of denial of due
process, the Court said:

Wethink the courtwasin error in extending its review, for the purpose of
determining compliance with the due process clause, to such matters as
the propositions of law set forth in the staff judge advocate’sreport, the
sufficiency of the evidence to sustain the respondent’s conviction, the ade-
quacy of the pretrial investigation, and the competence of the law
member and defense counsel.?

This could be interpreted as meaning only that the scope of the
lower court’s due process review was too broad. The Courtwenton,
however, to make it clear that no due process review at all was ap-
propriate.

Itiswell settled that “by habeas corpusthe civil courts exercise no super-
visory or corrective power over the proceedings of a court mar-
tial . ... The single inquiry, the test, is jurisdiction.” In this case the
court martial had jurisdiction of the person accused and the offense
charged, and acted within its lawful powers. The correction of any errors
it may have committed is for the military authorities which are alone
authorized to review its decisions.!*

With such clear affirmation, it seemed that the rule of Dynes v.
Hoover®® would mark its centenary asstrong asever. Thiswas not

13Review had been limited to the question of thetrial court’sjurisdiction, much as
was the case with courts-martial under the rule of Dynesv. Hoover,61U.S. (20How.)
65 (1858).The Supreme Court first expanded the term jurisdiction to include basic
due process rights, Johnson v. Zerbst, 304 U.S. 458 (1938), then abandoned the fic-
tion that review was limited to the issue of jurisdiction, Waley v. Johnston, 316 U.S.
101 (1942).

L0sSee House v. Mayo, 324 US. 42 (1945).

1058ee, e.g., Montalvo v. Hiatt, 174 F.2d 645(5th Cir.), cert. denied, 338 U.S. 874
(1949);Smith v. Hiatt, 170F.2d 61 (3d Cir. 1948), rev’d, Humphrey v. Smith,336U.S.
695 (1949); Benjamin v. Hunter, 169 F.2d 513 (10th Cir. 1948); Wrublewski v.
Mclnerney, 166F.2d 243 (9thCir. 1948);United Statesex rel. Weintraub v. Swenson,
165F.2d 756 (2d Cir. 1948);Schita v. King, 133F.2d 283 (8th Cir. 1943).

106339 U.S. 103(1950);accord, Humphrey v. Smith, 336 U.S. 695 (1949).

w7339 U.S. at 110.

1Efd. at 111 (citation omitted).

10961 U.S. (20 How.) 65 (1858). See notes 26-30 and accompanying text supra.
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to be, however, for Hiatt u. Brown marked the final appearance of
the doctrine of nonreviewability of courts-martial in itstraditional
form.

The beginning of the end came less than nine months later in
Whelchel v. McDonald.*'° Although holding that Whelchel :ad not
been denied due process and specifically restating the principle
that jurisdiction is “the only issue before the Court in habeas cor-
pus proceedings,”!! the Courtindicated that denial of due process
could be jurisdictional, thereby opening the way for review by the
civil courts.

We put to one side the due process issue which respondent presses, where
we think it plain from the law governing court martial procedure that
there must be afforded the defendant at some point of time an opportunity
totender the issue of insanity. Itisonly a denial of that opportunity which
goes to the question of jurisdiction. That opportunity was afforded here.
Any error that may be committed in evaluating the evidence tendered is
beyond the reach of review by the civil courts.!12

The Court’s recognition that failure to provide a defendant the op-
portunity to litigate the issue of insanity would be ajurisdictional
defect could only be based on acceptance of the very theory the
Court had rejected in Hiatt v. Brown, namely that civil courts con-
sideringhabeas corpuspetitions arising from court-martial convic-
tions could determine whether there had been a violation of due
process in the proceedings. The Court’sstatementthat review was
still limited solely to the question of jurisdiction, taken together
with the dictum that denial of a fundamental due process right
“goes to the question of jurisdiction,” indicated such an expansion
of the concept of jurisdiction asto seriously erodethe old doctrine of
nonreviewability of courts-martial. It was, in fact, the very same
approach the Courthad adopted a dozen years before in reviewing
habeas corpus challenges to civil court convictions.!!3

The break with the old doctrine of nonreviewability of courts-
martial came in Burns u. Wilson''* in 1953. Burns had un-
successfully sought habeas corpus following his conviction in a
court-martial in which he claimed he had been denied due process
and other basic constitutional rights. The district court had dis-
missed his petition after nothing more than a determination that
the court-martial had jurisdiction!5 in the strict sense of Dynes v.

110340 U.S. 122 (1950).

1111d. at 126.

12]d, at 124 (emphasis added).

138ee Johnson v. Zerbst, 304 U.S. 458 (1938).
114346 U.S. 137 (1953).

115Burns v. Lovett, 104 F. Supp. 312 (D.D.C. 1952).
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Hoouer. The court of appeals affirmed,butonly after full considera-
tion on the merits, including a detailed review of the evidence.!1¢
The Supreme Court said, in effect, that they were both wrong.
Although eventually ruling against Burns, the Court made it
clear that basic principles of due process applied to protect ser-
vicemen from “crude injustices”!'” and to insure “rudimentary
fairness.”118 Although not invoking the old rubricthat review was
limited to the question of jurisdiction, the Court was stillunwilling
toapply the broad standard of review which already had long been
applicable in considering habeas corpus petitions from persons
convicted by civilian courts.’?® Instead, the Court said:

[Wlhen a military decision has dealt fully and fairly with an allegation
raised inthat application [forhabeas corpus], it isnot open to afederal civil
court to grant the writ simply to reevaluate the evidence.

.. .. Itis the limited function of the civil courts to determine whether the
military have given fair consideration to each of these [constitutional]
claims.12°

Thus, although departing considerably from the strict doctrine of
nonreviewability which had prevailed through Hiatt v. Brown,the
Courtseemed willing to retain at least some vestiges of the old doc-
trine.'?! The restriction which was retained, limiting civil court
review of courts-martial to a determination of whether the military
had fully and fairly considered the issues, appears to be directed
primarily at review of the facts on which the constitutional
challenge is based, not on the substantive constitutional question
itself.122

116Byurns V. Lovett, 202 F.2d 335 (D.C. Cir. 1952).

117346 U.S. at 142.

18],

119This was the standard the Court of Appeals had used, relying on decisions of
the Supreme Court in cases involving civilian prisoners. See Bums v. Lovett, 202
F.2d 335,339 (D.C. Cir. 1952).

120346 U.S. at 142, 144.

121Precisely how much remains of the original doctrineisnotclear because Burns
v. Wilson left so many unsettled questions regarding civil court review of due
process issues in courts-martial. See Katz & Nelson, The Need for Clarificationin
Military Habeas Corpus, 27 OHI0ST. L. J. 193(1966).I1n Parkerv. Levy, 417U.S. 733
(1974), the Court indicated that certain issuesraised on appeal should first be con-
sidered by the lower courts“to the extentthat [they]are open on federal habeas cor-
pus review of court-martial convictionsunder Burns v. Wilson...,” thusapparently
reaffirming its holding in Burns without clarifying it.

122The distinction between substantive constitutional questions and factual
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D.A SIGN OF LIFE

Thevery sameterminwhich the Supreme Courtdecided Burns v.
Wilson,limiting the doctrine of nonreviewability of courts-martial,
also marked the end of the Court’sthirty-year silence about the doc-
trine’s applicability to othermilitary activities. Thecasewas Orloff
v. Willoughby 123

Orloff, a psychiatrist educated at government expense, had been
inducted under the Doctors’ Draft Act!2¢but wasnot commissioned
an officer, as the Act contemplated, because he refused to answer
questions concerning his affiliation with the CommunistParty. He
brought ahabeas corpusaction, claimingthe Army had tocommis-
sion him or discharge him. The Court carefully examined the Act,
concluded that the Army’s action was permissible under its
provisions, and then declined to interfere with the executive discre-
tion inherent in the commissioning of officers.

Congress has authorized the President alone to appoint Army of-
ficers . . ..
It is obvious that the commissioning of officers in the Army is amatter
of discretion within the province of the President asCommanderin Chief.
Whatever control courts have exerted over tenure or compensation under
an appointment, they have never assumed by any process to control the
appointing power either in civilian or military positions.12®
In addition to the question of Orloffs entitlement to a commis-
sion,therewas alsoanissue astothetype of dutytowhich he could
lawfully be assigned if he were retained in the service. The Army,
which had previously contended that a person inducted under the
Doctors’ Draft Act need not be assigned to any particular type of
duties, largely mooted this issue by assigning Orloff to medical
duties before the case reached the Supreme Court. The basic ques-
tion remaining was whether those’particular duties were, as the
Army contended, orwerenot, as Orloff contended, those of adoctor.
Because the nature of thedutiesadoctor should performislargely a
matter of discretion, Orloff wasin effectaskingthe Courttofindan

issues in the circumstances giving rise to them wasvery clearlymadein Kennedy v.
Commanda:t, 377 F.2d 339 (10th Cir. 1967). There the substantive constitutional
question was whether the defendant in acourt-martial had aright toberepresented
by lawyer counsel. The facta underlying that question were undisputed. The fact
that the military courts had given full and fair consideration to the issue did not
preclude a civil court determination as to the existence of the basic constitutional
right. See also Wallis v. O’Kier, 491 F.2d 1323 (10th Cir.), cert.denied, 419 U.S.901
(1974).

123345 U.S.83 (1953).

12¢Act of Sept. 9, 1950, ch. 939, 64 Stat. 826.

125345 U_S_at 90.
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abuse of discretion by the Army. In disclaiming its authority to
resolve such a question, the Court used language reminiscent of
Reaves v. Ainsworth.128

[We]are convinced thatitis not within the power of this Court by habeas
corpus to determine whether specific assignmentsto duty fall within the
basic classification of petitioner . .. .[TThere must be a wide latitude
allowed to those in command . . , .

We know that from top to bottom of the Army the complaint is often
made, and sometimes with justification, that there is discrimination,
favoritism or other objectionable handling of men. But judges are not
given the task of running the Army. The responsibility for setting up
channels through which such grievances can be considered and fairly
settled rests upon the Congress and upon the President of the United
Statesand his subordinates. The military constitutes a specialized com-
munity governed by a separate discipline fromthatof the civilian. Order-
lygovernment requires that thejudiciary be asscrupulous not tointerfere
with legitimate Army matters as the Army must be scrupulous not to in-
tervene injudicial matters. While the courts have found occasion to deter-
mine whether one has been lawfully inducted and istherefore within the
jurisdiction of the Army and subject to its orders, we have found no case
where this court has assumed to revise duty orders as to one lawfully in
the service.?’

The italicized portions of this opinion have been frequently
quoted.'?® While that language may well have “imparted new vigor
and stature to the nonreviewability principle,”'2® the entire
passage provides amore accurate understanding of the Court’s at-
titude. Careful analysis of the case gives rise to still further reser-
vations. The Court actually decided the question of Orloffsentitle-
ment to a commission on its merits. It alsoindicated that, had the
Army adhered toitsearlier contentionthat a person inducted under
the Doctors’ Draft Act need not be assigned to medical duties, the
Court would have decided that issue againstthe Army. Both these
issuesinvolved questions of the Army’s authority under the statute
to take the action Orloff was challenging, and the Court showed no
hesitation about deciding them.

There were only two issues the Court indicated it was unwilling
to review: the factual basis for denying Orloff a commission and
the appropriateness of certain duties for a military doctor. Both

126219 US. 296 (1911). See notes 44-60 and accompanying text supra.

127345 U.S. at 93-94 (emphasis added).

128F g, Rolles v. Civil Service Commission, 512 F.24 1319, 1330 (D.C.Cir.1976);
Carlson v. Schlesinger,511F.2d 1327,1332(D.C. Cir. 1975);Covingtonv. Anderson,
487 F.2d 660,665 (9th Cir. 1973);U.S. DEP'TOF ARMY, PAMPHLET NO. 27-21, MILITARY
ADMINISTRATIVE LAw HANDBOOK, para, 1.8a, at 1)8 (1973); God, the Army; and
Judicial Review, supra note 9, at 379.

129God, the Army, and Judicial Review, supra note 9, at 429.
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were highly discretionary executive decisions involving the
“handling of men.”!3° The underlying legal question in both in-
stances was whether the military authorities had abused their dis-
cretion, and the Court declined to consider that issue.

Although the Court’sattitude toward judicial review of executive
activities had grown increasingly liberal over the years, the
restraint in reviewing military actions demonstrated in Orloffwas
by no means unique in comparison with that shown in contem-
porary cases involving other departments of the executive
branch.!3! Nevertheless, the Court used very strong language in
Orloff,and there is no question that the case breathed new lifeinto
the decrepit doctrine of nonreviewability of military ad-
ministrative activities. Any positive attention given the doctrine
after thirty years of neglect could not help but have that effect. It
was also the first case which did not rely on precedents involving
civil court review of courts-martial in the course of indicating that
some military administrative activities are not reviewable.

There is a danger, however, of reading more into selected por-
tions of the Court’s language than the opinion as a whole will sup-
port. The Court’s careful analysis of the statute under which Orloff
was inducted clearly reaffirmed the principle which had been
becoming increasingly apparent with every case involving
military administrative actions, at least since Denby u. Berry:!32
any doctrine of nonreviewability that did exist was limited to
situations where the military was *“acting within the scope of its
lawful powers.”132 Civil court review of the statutory basis for the
action was not limited by any doctrine.

E. THEREPUTED DEMISE OF
NONREVIEWABILITY

The “new vigor and stature””!34 of the doctrine of nonreviewabili-
ty of military administrative actions imparted by the Orloffcase
was relatively short-lived. Just as Burns u. Wilson!35 a few years
earlier had marked a serious setback for the doctrine as applied to

130345 US. at 93.

131See, e.g., National City Bank v. Republic of China, 348 U.S. 356 (1955)(foreign
policy); United Statesv. Binghampton Construction Co., 347 U.S. 171 (1954)(deter-
mination of minimum wage rates); Ludecke v. Watkins, 335 U. S. 160 (1948)(deter-
mination that enemy alien was dangerous).See also Chicago & S. Air Lines, Inc.v.
Waterman, 333 US. 103 (1948) (denial of foreign air route by CAB).

132263 U.S. 29 (1923). See notes 79-84 and accompanying text supra.

133Reaves V. Ainsworth, 219 U.S. 296, 304 (1911).

13¢God, the Army, and Judicial Review, supra note 9, at 429.

135346 US. 137 (1953). See notes 114-22 and accompanying text supra.
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courts-martial, Harmon u. Brucker!3® appeared to deliver adamag-
ing blow to the doctrine as applied to other military activities.

Harmon had been inducted into the Army and served satisfac-
torily until, on the basis of certain preinduction activities, he was
declared a security risk and given a less than honorable dis-
charge.’3” After exhausting his administrative remedies, he
brought suit to force the Army to give him anhonorable discharge.
The effect of the Orloff case in revitalizing the doctrine of non-
reviewability of military administrative actions was apparentin
the decisions of the lower courts. The district court granted sum-
mary judgment for the Army, referring to the military as “a
specialized community, of necessity governed by a discipline
uniquely adapted to its own needs.”'3 The court of appeals af-
firmed,'? relying heavily on Orloffand Reaves u. Ainsworth.140

The Supreme Court reversed in a short per curiam opinion
remarkable for its simplicity. Completely avoiding Harmon’s
claim of denial of due process, the Court concluded that the statute
authorizingthe Secretary of the Army to issue discharges required
that such discharges be based solely on the soldier’s record in the
Army. Thus, by considering Harmon’spreinduction activities, the
Secretary had exceeded the limits of his statutory authority. The
Court described the role of the civil courts under such cir-
cumstances.

Generally, judicial relief is available to one who has been injured by an
act of a government official which is in excess of his express or implied
powers. The District Courthad notonlyjurisdiction but also power to con-
struethe statutesinvolved to determine whether the [Secretary of the Ar-
my] did exceed his powers. If he did so, his actionswould not constitute ex-
ercises of his administrative discretion,and . . .judicial relief from theil-
legality would be available.!

This decision has been proclaimed as one in which the Court
“broke sharply with tradition,”'42 finally breaking “the longline of

135355 U.S. 579 (1958).

187An undesirable discharge was originally given, but during the course of the
litigation it was changed to a general discharge (which is “under honorable con-
ditions” but still astepbelow anhonorable discharge)in an unsuccessful attemptto
moot the case. Harmon v. Brucker, 243 F.2d 613,616 (D.C. Cir. 1967).

18Harmon v. Brucker, 137 F. Supp. 475,477 (1956).Although Orloffwas not cited,
the language quoted is a close paraphrase of what the Supreme Court said in that
case. See text accompanying note 117 supra.

1%8Harmon V. Brucker, 243 F.2d 613 (D.C. Cir. 1957).

140219 U.S. 296 (1911). See notes 43-49 and accompanying text supra.

141355 US. at 581-82.

142God, the Army, and Judicial Review, supra note 9, at 431. See also Sherman,
Legal Inadequacies and Doctrinal Restraintsin Controlling the Military, 49Inp L.
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cases stretching all the way back to Reaves v. Ainsworth.”*43 This
greatly exaggerates the significance of Harmon. Actually the
Harmon decision only reiterated what the Court had said more
than half a century earlier in the McAnnulty case,*** and a princi-
ple it had applied to the military at least since Denby v. Berry.145
Even in the Reaues, French, and Creary cases the Court had used
language limiting nonreviewability to situations in which the
military was acting within the scope of its statutory authority,!4é
andineachof the later casesthe Court had carefully examined the
statutory basis for the action of the military before decliningtoin-
tervene.4” If the decision had gone against Harmon, eventhough
the Court had used the identical language, the case would have
been little different from and no more significant than Denby v.
Berry.

As in the Berry case, the Court’s opinion in Harmon placed no
particular significance on the factthat a military department was
involved. Therationale of the case, quoted above, isthe same as is
generally applicable to other officials of the executive branch.
Thus, the military’s special statuswith regard tojudicial review, so
strongly reiterated in Orloff only five years before Harmon, was
completely ignored. The Court also strained somewhat to find the
statutory limitation on the Secretary of the Army’s authority to
issue discharges, thereby indicating a willingness, not present in
earlier cases, to interveneto prevent an injustice by the military. It
was more because of this apparent change of attitude than because
of any discernible changeinthelawthat Harmon castdoubtonthe
continued viability of the doctrine of nonreviewability.

F. COMPLIANCE WITHREG ULATIONS

Even before Harmon v. Brucker the Supreme Court had em-
barked upon a series of decisions which was to have a significant
impact on the scope of judicial review of administrative actions of
the executive department. United States ex rel. Accardi v.
Shaugnessy4¢ is generally considered the firstof this line of cases.

J. 539, 575 (1974), which describes Harmon v. Brucker as the “first substantial
break in the nonreviewability doctrine ....”

143God, the Army, and Judicial Reuiew, supra note 9, at 433.

1+¢American School of Magnetic Healing v. McAnnulty, 187 U.S. 94 (1902). See
text accompanying note 23 supra.

145263 U.S. 29 (1923).

146See note 57 supra.

147See Orloff v. Willoughby, 345 U.S. 83 (1953); Robertson v. Chambers, 341US.
37 (1951); Patterson v. Lamb, 329U.S.539 (1947); Denbyv. Berry, 263 U.S. 29 (1923).

148347 U.S. 260 (1954).
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There the Courtsustained Accardi’s challengetohis deportation as
an undesirable alien on the ground that the Attorney General had
failed to abide by his ownregulations establishing procedures for a
hearing and review. The case was really not particularly signifi-
cant at the time since the Court had ruled substantially the same
way at least twice before, saying “. . .one under investigation
with a view to deportation is legally entitled to insist upon the
observance of rules promulgated by the Secretary pursuant to
law.””149

In 1957, however, the Courtrelied on Accardi as the controlling
precedent for its decision in Service v. Dulles.’® There the
Secretary of State had departed from his own procedural
regulations by dismissing Service from his position despite a
favorable finding by a Department Loyalty Board. The Court over-
turned the dismissal.

Whileitis of course truethat. . .the Secretary wasnotobligated toimpose
upon himself these more vigorous substantive and procedural standards,
neither was he prohibited from doing so, . . .and having done sohe could
not, so long as the regulations remained unchanged, proceed without
regard to them,*!

In Vitarelli v. Seaton!®? two years later, the Courtreiterated there-
quirement that the head of an executive department comply with
self-imposed procedural standards in dismissing an employee.

None of these cases involved a military department and it is
theoretically possible to argue, on the basis of earlier precedents153
and the factthat the Court has often shown a special reluctance to
intervene in military affairs, that the civil courts still should not
review military administrative activitiesfor compliance with inter-
nal regulations. Such an argumentwould be extremely unrealistic,
however. The lower courts have certainly not adopted that
theory,’5¢ and the Supreme Court has given ample indication that
the military must follow its own regulations the same as any other
executive department.

145Bridges v. Wixon, 326 U.S. 135,153(1945);Bilokumsky v. Tod, 263U.S. 149,155
(1923).

150354 U.S. 363 (1957).

19114, at 388.

152359 U.S. 535 (1959).

153Denby v. Berry, 263 U.S. 29, 38 (1923) (dictum)(Secretary of Navy notbound by
own regulations); United States v. Burns, 79 U.S. (12 Wall.) 246, 252 (1871)
(Secretary of Army not bound by own regulations).

154See, e.g., Hollingsworth v. Balcom, 441 F.2d 419 (6th Cir. 1971); Feliciano v.
Laird, 426 F.2d 424 (2d Cir. 1970);Smithv. Resor, 406 F.2d 141(2d Cir. 1969);Ingalls
v. Zuckert, 309 F.2d 659 (D.C. Cir. 1962).
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In the Harmon case, for example, the Court referred to the fact
that applicable Army regulations specifically required that the
type of discharge be determined by the character of the period of
service for which it was given.!35 Rather than relying directly on
the fact that the Secretary of the Army had violated his own
regulations, however, the Court used the regulations as an
authoritative interpretation of the underlying statute and then
based its holding on the fact that the Secretary had violated the
statute. It isnot clear why the Court did not utilize the theory ithad
relied on in the Service case only a few months earlier. One possible
basis for not deciding Harmon on that theory may have been that
the regulation there was not aprocedural one asin Accardi, Service
and, later, Vitarelli. The Court did not make such a distinction,
however, and it isnot persuasive. It isextremely unlikely the Court
would accept the proposition that the military must afford an in-
dividual all the procedural protections provided for in its
regulations, but is then free to prejudice him even more directly by
ignoring a substantive protection in those same regulations.
Surely, it should not matter whether the regulation is procedural or
substantive, as long as it is intended to protect the individual.15¢

In Williams v. Zuckert!57 the Supreme Court did indicate that
“the principles enunciated by this Court in Vitarelli v Seaton”158
would apply to the military departments, at least in proceedings
against their own civilian employees. It should be recognized,
however, that these are Civil Service employees, and personnel ac-
tions affecting them are generally governed by the same statutes
and regulations applicable to most other employees of the federal
government. Cases involving civilian employees of the military
departments are generally decided on the same basis as those in-
volving employees of the other departments of the executive
branch. And, as will be seen later, the Court has taken a substan-
tially more liberal attitude toward review of military actions
adversely affecting civilians than in the case of those affecting
only military personnel.

Another indication that the Service rule would be applied to the
military came in Bell v. United States,'5® a suit for back pay by

155Harmon V. Brucker, 355 U.S. 579, 583 (1958).

156See Nixon v. Secretary of the Navy, 422 F.2d 934 (2d Cir. 1970).But see Grosso V.
Resor, 439 F.2d 233, 236 n.8 (2d Cir. 1971).

157371 U.S. 531, vacated, 372 U.8. 765 (1963).The Court firstdismissed the writ of
certiorari, holding the facts did not adequately present the issue. This holding was
vacated after additional affidavits were considered. There was never any question
about the applicability of the Vitarelli rule to the case.

158371 U.8. at 532 (citation omitted).

159366 US. 393 (1961).
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Korean War “turncoats,” American soldiers who had been cap-
tured by the enemy but who had refused repatriation after the ar-
mistice. Although there was a statutory entitlement to military pay
for military members who were in active service, not absent from
their posts of duty, nor otherwise ineligible,the Army simply refus-
ed to pay them without bothering to make any determination
which would have established their ineligibility. Citing the Service
and Vitarelli cases, the Court said, “The Army cannot rely upon
something that never happened, upon an administrative deter-
mination that was never made. , . 160

This is not a particularly clear precedent, because the Court ap-
parently did not even know whether there were any Army
regulations providing for such determinations. It is therefore dif-
ficult to argue the Court was actually saying the Army had to
follow its own regulations. Nevertheless, the case clearly carries
that implication. Considered with Williamsv. Zuckert, it leaves lit-
tle room for doubt that the Service rule applies to the military.

As a practical matter, there should be little danger of un-
warranted intrusion in military matters by the courts’enforcement
of the military’s own regulations because, hopefully at least, the
military will have considered its own requirements in preparing
the regulations. It is safe to conclude, therefore, that compliance
with regulations establishing safeguards for the protection of in-
dividuals should be considered an appropriate area for judicial
review of military administrative actions.

This proposition should not be extended to every regulation from
which the individual derives any possible benefit, however. In the
first place, the benefit obviously must be one required by theregula-
tion, since the regulation would not be violated by denial of
something left to official discretion. An allegation of abuse of dis-
cretion would be appropriate in such acase,but not one of failureto
follow the regulation. Thus, the courts have properly rejected ser-
vice members’ attempts to compel the military to process them un-
der regulations authorizing,but not requiring, the discharge of cer-
tain undesirables.’®* The regulation must also be one intended
primarily for the protection of the individual, rather than “to
promote the efficient functioning of the military establishment.”162
Thus, a service member’s challenge to an unwelcome transfer on
the ground that it violates a regulation providing, as an economy

160]d. at 413.

1613flverthorne v. Laird, 460 F.2d 1175(5th Cir. 1972);Allgood v. Kenan, 470 F.2d
1071 (9th Cir. 1972).

162Cortright v. Resor, 447 F.2d 245, 251 (2d Cir. 1971), cert. denied, 405 U.S965
(1972).
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measure, that all nonessential transfers were to be avoided also
fails to allege a sufficient basis for review.162

G.ACTIONS AGAINST CIVILIANS

This account of the decline of the doctrine of nonreviewability
would not be complete without mention of a further limitation
reflected in two casesinvolving civilian employees of corporations
which had contracts with the armed forces. In Greenev. McEiroy,-
16¢ decided in 1959, the Secretary of the Navy’s determination to
deny access to classified security information led to the dismissal
of aeronautical engineer Greene by the government contractor
which employed him and to his inability to obtain any similar
employment. Although Greene had received various hearings, he
was never furnished all the evidence considered nor given an op-
portunity to confront or cross-examine the many witnesses whose
“confidential” statements were considered.
challenge to the Secretary’s action. Avoiding the issue of whether
traditional constitutional safeguards could ever be dispensed with
in such proceedings, the Court said the Department of Defense
could not do so in the absence of specific authority from the
Presidentor Congress. Although the holding was ultimately based
on this lack of authority, the opinion left little doubt that the civil
courts were free to review military administrative actions of the
kind atissue for compliancewith standards of due process imposed
by the fifth amendment.

The military fared somewhat better in Cafeteria Workers Local
473 v. McElroy's5 two years later. There the commander of the
Naval Gun Factory withdrew the identification badge required for
access to the installation of a short order cook in a cafeteria
operated by a concessionaire. The ground was “thatshe had failed
to meet the security requirements of the installation.”1¢6 No hear-
ing was held and no further explanation was provided. Mrs.
Brawner, the cook, was offered employmentat anotherrestaurant
operated by her employer but refused it and brought suitin anun-
successful attempt to force return of her identification badge.

The Courtsaw the case as presenting two basic questions, one of
the commander’s authority to control access to a military installa-
tion, the other whether the summary denial of access to the site of

IGSId.

164360 U.S. 474 (1959).
165367 U.S. 886 (1961).
1661, at 888.
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employmentviolated due process. The military did well on the first
issue as the Court strongly endorsed the traditional authority of a
commander over his installation. The military also prevailed on
the due process issue, but not because of any reluctance on the part
of the Court to review, nor because the military was considered to
have any special exemption from the ordinary requirements of due
process. The Court balanced the competing interests and found
those of Mrs. Brawner were outweighed, primarily because shewas
neither stigmatized nor denied continued employment elsewhere.

Together, the Greene and Cafeteria Workers cases confirmed
both the applicability of the dueprocess clause to military activities
affecting members of the civilian community and the readiness of
the courtsto enforceit. Itisimportanttonotethatthe Court careful-
ly reviewed the factsin each of these cases and made its own deter-
mination as to whether there had been a violation of due process.
This was a significantly greater degree of review than the Court
had authorized for due process issuesin court-martial cases. There
the civil courtswere precluded fromreevaluating the evidence;they
were limited to determining whether the military had given the
issues full and fair consideration.67

H. SUMMARY

From the foregoing examination of Supreme Court casesdecided
between 1923 and 1963, it is not difficult to understand how one
might have concluded that the doctrine of nonreviewability of
military administrative activities was dead. Except for Orloffu.
Willoughby,'®® no case decided during this period asserted the ex-
istence of any such doctrine, and most of them indicated a
willingness on the part of the Court to review military-related
cases. Before the doctrineis formally interred, however, perhaps it
would be wise to determine whether it is in fact dead.

To begin with, itis important to recall the true scope of the doc-
trine of nonreviewability supported by the triology of cases!®s
decided by the Court before 1923. There was really no absolute and
monolithic “doctrine” in the first place. Itisagrossoversimplifica-
tion, therefore, to conclude that the doctrine, and everything that
term encompasses, is either dead or alive. As previously indicated,
the cases indicated there were two distinctrestrictions on judicial
review:

157See Burns v. Wilson, 346 U.S. 137 (1953).

168345 U.S. 83 (1953).See notes 123-33 and accompanying text supra.

189United Statesex rel. Creary v. Weeks, 259 U.S. 336 (1922);United States ex rel.
French v. Weeks, 259 U.S. 326 (1922);Reaves v. Ainsworth, 219 US. 296 (1911).
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(a) Civil courts may not review the factual basis for
military actions.

(b) Civil courts may not review military actions for com-
pliance with procedural requirements originating in the
due process clause.

On the other hand, those same cases also made it clear that civil
courts could review challenged military activities for compliance
with statutory authority.

Harmon v. Brucker,} the reputed instrument of the demise of
the doctrine of nonreviewability, really did no more than reaffirm
the latter proposition. But it had already been confirmed in a
number of other cases.’”* Only a failure to appreciate that the
original doctrine never did preclude judicial review of the statutory
authority for military activities could lead to the conclusion that
Harmon, or any of these cases, was fatal to the doctrine.

Nevertheless, therewas little doubtthat one of thetwo restraints
of the original doctrine was, if not already dead, very close to it.
Thatwas therestriction onjudicial review for compliance with con-
stitutional due process. Perhaps the most serious threat to that
restraint was reflected in Burns v. Wilson,'’? the case which
weakened the doctrine of nonreviewability of courts-martial by
sanctioning at least a limited civil court review of constitutional
considerations. Since many of the underlying reasons for judicial
restraint are substantially the same in court-martial cases as in
casesinvolvingothermilitary activities, itisdifficult to seehow the
Court could conclude that the Constitution requires “rudimentary
fairness”17 for military personnel in one situation but not in the
other. The Greene and Cafeteria Workers cases,”* which sanc-
tioned full judicial review of due process challenges to military ad-
ministrative actions adversely affecting civilians, were alsoanin-
dication that the military could no longer ignore fundamental due
process considerations.

Yet, as of 1963 the Court had not specifically held that military
administrative actions, consistent with statutory authority and
affecting only military personnel, were subject to any additional
procedural requirements arising from the Constitution.

Beard v. Stahri™ was probably the closest the Court had come,

170355 US. 579 (1958). See notes 136-37 and accompanying text supra.

1"Orloff v. Willoughby, 345 U.S. 83 (1953); Robertson v. Chambers, 341 U.S. 37
(1951);Patterson v. Lamb, 329 U.S. 539 (1947); Denby v. Berry,263U.S. 29 (1923).

172346 U.S. 137 (1953).

173346 US. at 142.

174See text accompanying notes 164-67 supra.

175370 U.S. 41 (1962).
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but that case can hardly be said to have settled the matter.
Lieutenant Colonel Beard had been recommended for elimination
from the Army for conduct unbecoming an officer followingahear-
ing before a board of inquiry and further consideration by aboard
of review, both provided for by statute.!’ He then sued to enjoin the
Secretary of the Army from carrying out the recommendation,
claiming the procedures had not afforded him due process. Avert-
ing what could have been an interesting due process opinion, in-
asmuch asthe case involved a discharge with a seriousstigma,the
Court,in ashort per curiam opinion, directed dismissal of the com-
plaint. The opinion held the suit to be premature because the
Secretary had not yet exercised his discretion by approving or dis-
approving the recommendation of the board. But then the Court
added: “If appellant is removed, the Court is satisfied that ade-
quate procedures for seeking redress will be open to him.”177 Unfor-
tunately, the Court did not indicate what procedures it was refer-
ring to, but there was at least an implication that Beard would be
allowed access to the civil courts later, if necessary, and obtain
review of the Army’sprocedures for compliance with constitutional
due process requirements.

In spite of the absence of a more specific holding, it is probably
safe to assumethat by this time the era of judicial determinations
that due process challenges were nonreviewable because “Tothose
in the military . . , military law is due process”'7® had long since
passed into history. It was almost inconceivable that the Court
would again refuse to review military administrative activities
affecting any substantial rights for compliance with constitutional
requirements for “rudimentary fairness.”!? The proposition of the
old doctrine of nonreviewability which had foreclosed such review
was clearly no longer viable.

The other proposition of the old doctrine—the restriction against
judicial reexamination of the factual basis of the military action—
still survived, however, and had been strongly reaffirmed in the
Orloff case. Even Burns v. Wilson,which so significantly weaken-
ed the concept of nonreviewability in other respects, provided in-
direct support for this proposition; the Court had indicated there
that there should be no reexamination of the evidence by the civil
courts on constitutional issues which had already been considered
by the military.

176Now 10 U.S.C. §§ 3792, 3793, 3795 (1970).
177370 U.S. at 42.

1"8Reaves v. Ainsworth, 219 U.S. 296, 304 (1911).
17%Burns v. Wilson, 346 U.S. 137, 142 (1953).

40



1975] JUDICIAL REVIEW OF MILITARY ACTIVITIES

On the other side of the ledger, the number of challenges which
had been specifically recognized aswithin the permissible scope of
judicial review had been enlarged from one, compliance with
statutory authority, to include two others, compliance with
regulations intended primarily for the protection of the individual
and, to some extent still not clearly defined, compliance with con-
stitutional due process.

On balance, the old doctrine of nonreviewability had certainly
lost ground. It was clear by this time that there was no blanket im-
munity from judicial review for military activities. The cases in-
dicated that reviewability depended primarily on the basis of the
legal challenge to the military action, and this in turn depended on
the nature of the legal wrong the military was alleged to have com-
mitted.

But there were other factors to be considered as well, Certain of
the casesdecided during this period, for example, indicated that the
type of military action challenged and who was affected by it could
also be important. The Orloffcase held that the civil courts should
not interfere in highly discretionary military personnel actions,
such as assignments, transfers, and similar matters involving the
“handling of men.”18¢ Other cases indicated there would be a
broader judicial review of military actions adversely affecting the
rights of civilians than of those affecting only military per-
sonnel.181

Although these are certainly factors that cannot be ignored, it
appears that they will generally be secondary to the basis of the
legal challenge. Surely, Orloffdoes not stand for the proposition
that the courts may not review routine military personnel actions
regardless of the basis of the challenge. Infact,the Courtindicated
it would have ruled againstthe Army had it failed to assign Orloff
to medical duties of some sort asthe Doctors’ Draft Act required. It
follows that review for compliance with statutory authority is ap-
propriate even when such a highly discretionary function as the
“handling of men’’ is the action challenged. There is no reason to
believe it would be otherwise if the challenge were based on failure
to comply with due process or with regulations for the protection of
the individual.

Similarly, examination of the cases involving military actions
which adversely affected civilians indicates that each of them rais-

1800rloff v. Willoughby, 345 U.S. 83, 93 (1953).

1818ee Williams v. Zuckert, 371 U.S. 531, vacated, 372 U.S.765 (1963)(civilian
employee of military department);Green v. McElroy, 370U.S. 41 (1962)(employeeof
government contractor); Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886
(1961) (employee of concessionaire on military installation).
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ed one of the three legal challenges already specifically recognized
asreviewable. The purpose of review in each of those cases was to
determine whether there had been a violation of due process,
statutory authority, or regulations for the protection of the in-
dividual. There was no indication that allegations based on other
grounds, such as abuse of discretion, would be reviewed by the
courts even in cases involving civilians.

By 1963,then, the Court’s decisionson judicial review of military
administrative actions indicated that:

1. Civil courts may not reexamine the factual basis for
military actions.
2. Civil courts may review military actions challenged for
violation of—

a. statutory authority

b. regulations intended primarily for the protection
of the individual

c. due process

Unfortunately, these relatively simple propositions were not
widely recognized at the time. In the general overreaction to
Harmonv. Brucker and theresultant proclamation of the demise of
the doctrine of nonreviewability of military administrative ac-
tivities, there was little effort to determine objectively what, if
anything, was really left of the old doctrine. Perhapsthatwastobe
expected since the sweeping bar to judicial review of military ac-
tions which had been generally accepted through the first half of
this century had beenjustasmuch anexaggeration. The pendulum
had swung from one extremeto the other. Actually, the doctrine of
nonreviewability, if such a hyperbolic term could still be used, had
been refined and clarified to a very significantdegree,especially in
the decade between 1953 and 1963. It was really no more than a
limitation on the courts’ substituting their judgment for that of the
military authorities by reexamining the factual basis of the
military’s actions.

IV. REVIEWABILITY IN THE SEVENTIES

Following the relatively large number of cases in the late 1950°s
and early 1960’s, the next several years saw a dearth of Supreme
Court decisions involving review of military administrative ac-
tions. There were a few cases involving courts-martial, but none
which seriously altered the basic parameters of civil court review
established by Burns v. Wilsontwo decades earlier. O’Callahanv.
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Parkeri®? isworthy of note, however, because it so significantly ex-
panded the number of courts-martial reviewed in the civil courts.
After analyzing the fifth amendment provision excepting “cases
arising inthe land or naval forces, or in the militia, when in actual
servicein time of war or public danger’283from the requirement for
indictment by a grand jury, the Court concluded that the Con-
stitution precluded court-martial jurisdiction over offenses which
arenot “service-connected.”!84 Even though later decisions limited
the holding somewhat,18 O’CaZZahanopened awhole new aspect of
courts-martial to civil court review. The holding had no direct im-
plications for the reviewability of other military actions, but the
Court’s imaginative reliance on constitutional grounds
foreshadowed a different approach to reviewing military cases
thanhad previously prevailed. Subsequent casesinvolving judicial
review of military activities increasingly involved constitutional
considerations other than procedural due process, and the closely
related areas of compliance with statutory authority and
regulations, which had been the chief concern of the earlier cases.
The new decade also saw a sharp upswing in the number of
Supreme Court cases involving challenges to military activities as
the impact of the Vietnam War made itself felt.

A.REVIEW OF STATUTORY AND
REGULATORY AUTHORITY

Although routine cases simply calling on the Court to interpret
statutes under which the military operated by no means ceased to
occur,186 even the statutory review cases began to take on con-
stitutional dimensions in the seventies.

In Frontiero v. United States'®” there was a direct constitutional
challenge to statutes prescribing the compensation and benefits of
military service. The statutes in question provided that spouses of
male members of the uniformed services were automatically con-

182395 U.S. 258 (1969).

1837J.8. CONST. amend. V (emphasis added).

13+#The Court indicated an offense committed within the United States in
peacetime is not service-connected if committed outside a military post, while
neither the accused nor the victim is on duty, and involves no flouting of military
authority, security, or property. See 395 U.S. at 273-74.

1858ee, e.g., Gosav. Mayden, 413U.S. 665 (1973);Relford v. Commandant, 401 U.S.
355 (1971).

188F.g., Cass v. United States, 417 US. 72 (1974) (interpreting 10U.S.C. § 687(a)
(1970)).

187411 U.S. 677 (1973).
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sidered dependents for purposes of obtaining a higher quarters
allowance!® and eligibility for medical benefits,!8¢ but spouses of
female members would be recognized as dependents only upon an
affirmative showing that they were dependent for over half their
support. When Lieutenant Frontiero’s application for dependent
status for her student husband was denied by the Air Force, she
sued, unsuccessfully, in district court for an injunction against en-
forcement of the statutes and for an order directing dependent’s
benefits for her husband. On appeal, the Supreme Court held the
challenged statutes unconstitutional.

By according differential treatment to male and female members of the
uniformed services for the sole purpose of achieving administrative con-
venience, the challenged statutes violate the Due Process Clause of the
Fifth Amendment insofar as they require a female member to prove the
dependency of her husband.1%°

Although there had never been any doubt asto judicial power to
determine the constitutionality of statutes on which military ac-
tivities were based, this was the first Supreme Court case declaring
unconstitutional a statute in the military administrative, as op-
posed to the criminal, area. It was also the first decision in which
the Court specifically relied on a violation of the due process clause
as abasisforoverturningamilitary administrative action primari-
ly affecting military personnel. Although the factthatitinvolvesa
constitutional infirmity in the underlying statutesrather than in
the military action itself may somewhat diminish its value as a
precedent, Frontiero nevertheless confirms what had been ap-
parent more than adecadeearlier; thatis, that the civil courts may
review military administrative activities for compliance with con-
stitutional due process. For, if the Court was willing to hold these
statutes unconstitutional as violating due process, it is difficult to
imagine that there would be any compunction about holding the
same provisions unconstitutional if contained in military
regulations. And if the Court would overturn those provisions, why
not any other military regulations establishing procedures which
violate due process?

The Court’s willingness to review due process challenges by no
means indicates it has lost its reluctance to intervene in ad-
ministrative activities of the military. In fact, an attemptto extend

18837 U.S.C. § 1072 (1970).

18910 U.S.C. § 401 (1970).

190411 U.8. at 690. Although there were three separate opinions for the eight
justices who held the statutes unconstitutional, seven of them expressly agreed on
this basis for the holding. The main point of disagreement among the seven was
whether sex was a “suspect” classification.
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the principle of Frontiero into a more sensitive area than financial
compensation proved unsuccessful in Schlesinger v. Ballard.}*!
There Navy Lieutenant Ballard challenged a statute!®? which re-
quired discharge of a male officer following his second failureto be
selected for promotion. The corresponding statute applicable to
female officers did not require discharge under those cir-
cumstances until the officer had completed thirteen years of ser-
vice.2?3 The Court found a legitimate basis for the distinctioninthe
Navy’s requirement to maintain a steadier flow of promotions for
male officers because they could “look forward to higher levels of
command.”!® In rejecting Ballard’s due process challenge, the
Court concluded:

This Court has recognized that “itisthe primary business of armies and
navies to fight or to be ready to fight should the occasion arise.” The
responsibility for determining how best our armed forces shall attend to
that business rests with Congress and with the President.29

Nevertheless, the case was decided on the merits, not on the ques-
tion of reviewability. It could hardly have been otherwise since the
suit challenged the constitutionality of a statute.

Negre v. Larsen'®® also involved constitutional challenges to a
statute, and to an Army regulation as well. The Court struck down
challenges, based primarily on the religion clause of the first
amendment, to the validity of certain aspects of the provisions
allowingavoidance of military service on the basisof conscientious
objection to participation in war. The case is representative of the
flood of conscientious objector caseswhich hitthe courtsaspopular
opposition to the Vietnam War mounted, calling on the courts to
review adverse administrative determinations by the military as
well as by draft boards.197

The Army had promulgated a regulation!®® providing for dis-

191419 U.S. 498 (1975).

19210 U.S.C. § 6382 (1970).

19310 U.S.C. § 6401(a) (1970).

194419 U.S. at 510.

1851d. (citations omitted).

1%6Consolidated sub nom. Gillette v. United States, 401 U.S. 437 (1971).

197There are two distinct categories of these conscientious objector cases,thosein
which a service member seeks a discharge from the military under departmental
regulations and those in which a registrant challenges the action of the Selective
Service System under section 6() of the Military Selective Service Act, 50 U.S.C.
App. §456() (1970).Negre was a case of the former type, Gillette the latter. Cases of
the latter type are not within the scope of this article. See note 7 supra.

198 Army Reg. No. 635-20 (May 1,1967)(now Army Reg. No. 600-43(June12,1974)),
based on U.S. Dep’t of Defense Directive No. 1300.6 (Aug. 21, 1962), 32 C.F.R. §
75.1-.11 (1973).
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charge of a servicemember upon his application if he had conscien-
tious objections to any form of participation in war.2%® The type of
conscientious objection recognized under the regulation was sub-
stantially the same as that provided by section 6(j) of the Selective
Service Act of 1967,200 except that the objections had to have
become “fixed” subsequent to the member’sentryintotheservice.

Several weeks after he had been inducted, and shortly after
receiving orders to Vietnam, Negre applied for discharge as a con-
scientious objector. He acknowledged that his scruples did not ex-
tend to wars in general but only to “unjust” warssuch asthe onein
Vietnam. The Army denied his application and he unsuccessfully
sought release through habeas corpus.

Before the Supreme Court, the case was consolidated with that of
a pre-induction conscientious objector raising the same first
amendment challenges to the statutory provisions as Negre was
making to the Army regulation. After disposing of the con-
stitutional challenges, the Court upheld the denial of each
petitioner’s application for conscientious objector status, saying
there was a “basis in fact” for the denial in each case.2%!

Somewhat narrower thanthe substantial evidencetest generally
used by federal courtsreviewing administrative proceedings,2°2the
basis in fact test had been incorporated into the Selective Service
Actin 1967 to fix the standard for judicial review of pre-induction
conscientious objector cases.2’8 In 1968 the Second Circuit had
applied the test to an in-service conscientious objector case in
which the Navy denied an application for discharge without mak-
ing its own determination of the merits.

[TThe federal courts have traditionally afforded the military the broadest
possible discretion in military matters and questions which touch on the
national defense. But it would be a gross fiction to assume, on the record
before us, that Hammond was denied a discharge because of military

99There is also provision for assignment to nomcombatant duties of service
members with conscientious objections to participating in war as a combatant but
not to other aspects of military service. Army Reg. No. 600-43, paras. 1-3a(2) and 3-
16 (June 12, 1974).

20050 U.S.C. App. § 456(j) (1964), as amended (Supp.I1I, 1967).

201401 U.S. at 463.

2028ee 4 K. DAVIS, ADMINISTRATIVE LAW TREATISE§ 29.01, at 114, and 529.07,at 149-
50 (1958).

2038ee 50 U.S.C. App. § 460(b)(3) (1970).The courts had begun using the basis in
facttestyearsearlierinspiteof statutory language which then appeared to preclude
judicial review. See, e.g., Estep v. United States, 327 U.S. 114 (1946).

The test is also referred to asthe “any basis in fact” test or the “nobasis in fact”
test, depending on whether the reference is in connection with sustainingor
overturning the action under review.
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necessity or the requirements of the Navy ... .The Navy, by its own
regulation, chose to defer to [the selective service system’s] decision; that
decision should be subjectto judicial review on a petition for habeas corpus
in the same manner as other status classifications of the selective service
system.204

The court’s reasoning was certainly logical, but the special facts
which justified the decision were subsequently ignored. Before long
every circuit accepted the basis in fact test as the standard of
judicial review of in-service conscientious objector cases.2% Itisnot
surprising, therefore, thatthe Supreme Courtreferredtothattestin
Negre, especially since the case was consolidated with a pre-
induction case.

Thefactthat the Courtreferred to the basis in facttestinreview-
ing amilitary administrative action would be of greatsignificance
if there were any indication ithad been done deliberately. 1t would
indicate approval of at least some degree of judicial review of the
factual basis of military actions, something the Court had never
before condoned and which it had specifically and repeatedly
decried.2%¢ But there really was never any question abouteitherthe
facts or the sufficiency of the evidence in the Negre case. The
reference to the basisin fact test was entirely superfluous. The out-
come was determined once the constitutional challenge to the
regulation was resolved. Nor did the Court’s opinion indicate any
awareness of a potential question of the reviewability of military
administrative actions. The case of the in-service conscientious ob-
jector was completely subsumed into that of the pre-induction ob-
jector andwas decided asif itarose directly under the statuterather
than under an Army regulation. Therefore, it would be un-
warranted to interpret Negre as a clear signal thatjudicial review
of the factual basis for military administrative actions is now ap-
propriate. Nevertheless, new law is sometimes made by such in-
advertence, and the case throws the first shadow of doubt on the

20¢Hammond v. Lenfest, 398 F.2d 705, 715-16 (2d Cir. 1968). This case has been
described as making “asignificant breach in the old nonreviewability doctrine.”
Sherman, Judicial Review of Military Determinations and the Exhaustion of
Remedies Requirement, 55 VA. L. Rev. 483, 485 (1969).

205See, e.g., Armstrongv. Laird, 456 F.2d 521 (1st Cir. 1972)Dix v. Resor,449F.2d
317 (2d Cir. 1971);Kaye V. Laird,442F.2d 440 (3d Cir. 1971);Cohen . Laird, 439F.2d
886 (4th Cir. 1971); DeWalt v. Commanding Officer, 476 F.2d 440 (5th Cir. 1973);
Grubb v. Birdsong, 452 F.2d 516 (6th Cir. 1971);U.S. ex rel. Oberlund v. Laird, 473
F.2d 1286 (7th Cir. 1973);Packard v. Rollins, 422 F.2d 525 (8th Cir. 1970);Ward v.
Volpe, 484 F.2d 1230 (9th Cir. 1973);Polsky v. Wetherhill, 455 F.2d 960 (10th Cir.
1972); Dietrich v. Tarleton, 473 F.2d 177(D.C. Cir. 1972).

206See Orloff v. Willoughby, 345U.S. 83(1953);Denby v. Berry, 263U.S. 29 (1923);
Reaves v. Ainsworth, 219 US. 296 (1911). Cf. Burnsv.Wilson, 346 U.S. 137(1953).
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one proposition of the doctrine of nonreviewability of military ad-
ministrative activities which had survived undiminished in the
Court’s eyes until this time.

B. THE FIRST AMENDMENT

The early 1970’s also saw a number of challenges to military ac-
tivities alleging infringement of first amendment rights. The
military collided with the first amendment most directly in Flower
v. United States,?°” and the Court was sufficiently aroused that it
went to the procedural extreme of deciding against the Government
without even allowing an opportunity for briefs or arguments.
Flower, a civilian, had been convicted under a statute makingitan
offense to reenter a military post after having been ordered not to
do so by the officer in charge.2°® Both the conduct for which he had
been barred from the post in the first place and that for which he
was convicted involved distribution of anti-war leaflets. The Court
noted that the street where Flower had been handing out his
leaflets was a main traffic artery, completely open to the public,
and concluded that the military commander, having chosen not to
exclude the general public, had abandoned any special interestin
distribution of leaflets there: “The First Amendment protects
petitioner fromthe application of [thestatute]under conditionslike
those in this case.”?2%®

Theinevitable corollaries of thisholding arethat the firstamend-
mend also protects the right to distribute leaflets in such an area,
the military commander may not unlawfully interfere with that
right, and the civil courts may grant relief if he does. Because
Flower was an appeal from a criminal conviction, itmay be argued
that it should not be considered as bearing directly on the
reviewability of military activities. However, there is no question
that the Court would have decided the first amendment issue if it
had been presented in a suitdirectly challengingthe validity of the
post commander’s debarment order.2!® In fact, even the dissenting
justices suggested that a direct judicial challenge to the com-
mander’s debarment order was the appropriate way to obtain
review.?!1

207407 U.S. 197 (1972).

20818 U.S.C. § 1382 (1970).

209407 U.S. at 199.

20, Kiiskila v. Nichols, 433 F.2d 745 (7th Cir. 1970); Dash v. Commanding
General, 307 F. Supp. 849 (D.8.C. 1969), aff’d, 429 F.2d 427 (4th Cir. 1970).

211407 U.S. at 201
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The broadest first amendment challenge to military activities
was made in Laird v. Tatum,?'? aclass action to preclude Army sur-
veillance of civilian political activity by possible “dissidents.” Asiit
turned out, the challenge was too broad. The petitioners alleged
that the mere existence of the surveillance activity had a “chilling
effect’’ontheexercise of firstamendment rights. They alsoclaimed
the scope of the surveillance was broader than necessary. The
Court reviewed the statutory authority of the President to use the
military to quell insurrections?'® and concluded the Army had to be
able to collect information on potential disorders in order to carry
out its responsibility to combat them. However, the failure of the
petitioners’ challenge was based principally on the lack of a
justiciablecontroversy and of standing to sue,both duetothevague
and subjective nature of the alleged constitutional violation.

Although the decision in this particular case was in favor of the
military, the Court’sopinion left no room for doubtthat itwas only
the lack of more specificinjury which forestalled judicial interven-
tion.

[I}tisnotthe role of the judiciary [tomonitor such activities], absent actual
present or immediately threatened injury resulting from unlawful
governmental action.?4

The Court continued with a stronglyworded admonition against
concluding that judicial review of military intrusion into the
civilian sector was precluded.

The concern of the Executive and Legislative Branches in response to
disclosure of the Army’s surveillance activities . . . reflects traditional
and strongresistance of Americanstoany military intrusion into civilian
affairs. That tradition has deep roots in our history and found early ex-
pression, for example, in the Third Amendment’s explicit prohibition
against quartering soldiers in private homes without consentand in the
constitutional provisions for civilian control of the military. Those
prohibitions . . . explain our traditional insistence on limitations on
military operations in peacetime. Indeed, whenpresented with claims of
judicially cognizable injury resulting from military intrusion into the
civilian sector, federal courts are fully empowered to consider claims of
those asserting such injury;there isnothing in our Nation’shistory orin
this Court’s decided cases, including our holding today, that can properly
be seen as giving any indication that actual or threatened injury by
reason of unlawful activities of the military would go unnoticed or un-
remedied.21®

212408 U.S. 1 (1972)

21310 U.S.C. § 331 (1970).

214408 U.8. at 15(emphasis added).
215]d. at 15-16 (emphasis added).
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Although the Tatum case dealt only with a first amendment
challenge, and an unsuccessful one at that, the foregoing state-
ment implies that the Constitution itself prohibits “military intru-
sion into the civilian sector” and leaves little doubt that con-
stitutional challenges to military activities adversely affecting
civiliansarereviewable by the courts, subject of courseto the usual
requirements of jurisdiction, standing, and justiciability.

C. SEPARATION OF POWERS

A somewhat similar challenge to the legality of military ac-
tivities was decided in Gilligan v. Morgan,?'¢ a suit brought by
students at Kent State University following the disorders in May
1970 during which several persons were killed or wounded by
members of the Ohio National Guard. The principal substantive
issue toreach the Supreme Courtconcernedtherequest, granted by
the court of appeals, for the civil courts to resolve the question of
whether there was “a pattern of training, weaponry and orders”?7
requiring the unnecessary use of fatal force inquelling disorders.

The Court observed that the National Guard is a reserve compo-
nent of the armed forces of the United States, in addition to being
the statemilitia, and that thetraining, weaponry,andordersofthe
Guard are determined primarily by Congress and the President.
Citing the constitutional authority of Congress to “provide for
organizing, arming and disciplining, the Militia”2® and of the
President as “Commander in Chief of the Army and Navy,’2? the
Court adopted the opinion of the dissenting judge below:

| believe that the congressional and executive authority to prescribe
and regulate the training and weaponry of the National
Guard . . . clearly precludes any formofjudicial regulationofthe same
matters . . . .

Any such relief, whether it prescribed standards of training and
weaponry or simply ordered compliance with the standards set by Con-
gress and- or the Executive, would necessarily draw the courtsinto anon-
judiciable political question, over which we have no jurisdiction.22

215413 U.S. 1(1973).

27]d. at 4.

240.8. Cunst art. 1, § 8, cl. 16.

297.8. Const art. 11,§ 2, cl. 1.

20Morgan V. Rhodes, 456 F.2d 608, 619 (6th Cir. 1972), as quoted :» Gilligan v.
Morgan, 413 U.S. 1,89 (1973) (emphasis the Court’s).
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The Court also expressed serious concern over both judicial in-
volvement in technical military matters and judicial interference
in the realm of responsibility of the other branches of government.

It would be difficult to think of a clearer example of the type of governmen-
tal action that was intended by the Constitution to be left to the political
branches, directly responsible —as the Judicial Branch is not—to the elec-
tive process. Moreover, it is difficult to conceive of an area of governmental
activity in which the courts have less competence. The complex, subtle, and
professional decisions as to the composition, training, equipping, and con-
trol of amilitary force are essentially military judgments, subjectalwaysto
civilian control of the Legislative and Executive Branches. The ultimate
responsibility for these decisions are [siclappropriately vested in branches
of the government which are periodically subject to electoral accountabili-
ty. It is this power of oversight and control of military force by elected
representatives and officials which underlies our entire constitutional
system; the majority opinion of the Court of Appeals failed to give ap-
propriate weight to this separation of powers.22!

Thelanguage in both the above quoted passages, though certain-
ly more sophisticated, is reminiscent of that used in Reuves v.
Ainsworth??? some sixty years before and reflects continued
recognition that the principle of separation of powers, the basis of
the old doctrine of nonreviewability, still requires judicial restraint
in reviewing military activities. The activities in this case were so
clearly within the realm of technical military competencethat,had
the Court decided they were an appropriate subject for judicial
review, it is difficult to imagine anything that would not be.

The ultimate disposition of the case was very similar to that of
Laird v. Tutum, the Army surveillance case. Noting the lack of in-
jury to petitioners and the absence of any specific,imminent threat
of unlawful action, the Court expressed doubt as to petitioners’
standing and finally concluded there was nojusticiable controver-
sy.Again asinthe Tatum case, however, the Court left no doubt as
to judicial authority to review military actions in appropriate
cases.

[I1t should be clear that we neither hold nor imply that the conduct of the
National Guard is always beyond judicial review or that there may not be
accountability inajudicial forum forviolationsoflaw or forspecific unlaw-
ful conductby military personnel, whether by way of damagesorinjunctive
relief.228

Thus, in spite of itsrecognition of the need for judicial restraint
arising from the principle of separation of powers, the Court made

221413 U.S. at 10-11.
222219 U.S. 296 (1911). See text accompanying note 49 supra.
223413 U.S. at 11-12.
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it clear that military activities are subject to judicial review in ap-
propriate cases. Understandably, the Courtindicated less concern
about intervention when it is a matter of preventing or redressing
specific injuries to known individuals, especially civilians, than
when faced with a more general challenge calling for more sweep-
ing judicial involvement.

D. THE SPECIALIZED SOCIETY

Through the years, as has been seen, there has been arecurring
relationship between Supreme Court decisions concerning civil
court review of courts-martial and those involving other military
activities. Perhaps it is only fitting, then, that the Court’s last two
military-related decisions of the 1973-1974term should arise from
courts-martial, yet have significant implications for the
reviewability of military administrative activities. Both cases in-
volved important first amendment issues, and these were decided
in a manner reflecting a markedly different attitude toward the
first amendment rights of servicemen than the Court had
demonstrated toward civilians only a short time before.224

The first case was Parker v. Levy.?? Captain Levy was an Army
doctor who was convicted by a general court-martial for, among
other offenses, making “[ilntemperate, defamatory, provoking,
and disloyal statements to . .. enlisted personnel”?2¢ and for
making statements “with design to promote disloyalty and dis-
affection among the troops.”?27 These charges were under Articles
133 and 134, respectively, of the Uniform Code of Military
Justice,?28 proscribing “conduct unbecoming an officer” and con-
duct “to the prejudice of good order and discipline in the armed
forces.” The chargesgrew outof Levy’soutspoken oppositionto the
Vietnam War, including statements that he would refuse to go to
Vietnam if so ordered and opinionsexpressed to black enlisted men
that they should refuse to go there or to fight.

After unsuccessfully exhausting his appeals within the military
system,?2? Levy sought habeas corpus, challenging his conviction
on a number of grounds, including the unconstitutional vagueness

224See Flower v. United States, 407 US. 197 (1972)

2417 U.S. 733 (1974).

26]d. at 740 n.6.

27ld. at 738 n.5.

2010 U.S.C. §§ 933, 934 (1970).

2288ee United States v. Levy, 39 C.M.R. 672 (ACMR 1968), petition for review
denied, 18 U.S.C.M.A.627 (1969).
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of Articles 133and 134. He prevailed on that issue before the court
of appeals230 but the Supreme Court reversed.

While all the details of the decision concerning Articles 133and
134 are not important here, certain aspects of the Court’s opinion
appear to have asignificantbearing on the scope of judicial review
of administrative activities of the military. The Court, quoting
liberally from a heterogenous mixture of precedents involving the
military, reasserted more strongly than ever the specialized nature
of the military community and ita need for adifferent application of
traditional legal principles.

This Courthaslongrecognized that the military is, by necessity, a specializ-
ed society separate from civilian society. We have also recognized that the
military has, again by necessity, developed laws and traditions of ita own
during its long history. The differences between the military and civilian
communities result from the fact that “itisthe primary business of armies
andnaviesto fightorbe ready to fightwars should the occasionarise.” Toth
v. Quarles. In In re Grimley, the Court observed: “An army is not a
deliberative body. It is an executive arm. Its law is that of obedience. No
question can be left open as to the right to command in the officer, or the
duty of obediencein the soldier.” More recently we noted that “{tthe military
constitutes a specialized community governed by a separatediscipline from
that of the civilian,” Orloffu. Willoughby,and that “therights of menin the
armed forces must perforce be conditioned to meet certain overriding
demands of discipline and duty . . . .” Burns v. Wilson.23!

The legal significance of the “specialized society” is apparent
from the language used by the Courtin addressingthe firstamend-
ment issue.

While the members of the military are not excluded from the protection
granted by the First Amendment, the different character of the military
community and of the military mission require [sic]a different application
of those protections. The fundamental necessity for obedience, and the con-
sequent necessity for imposition of discipline, may render permissible
within the military that which would be constitutionally impermissible out-
side it. Doctrines of First Amendment overbreadth . . . are not exempt
from the operation of these principles.23?

Considering the preferred position usually afforded first amend-
ment rights, it seems safe to conclude that other constitutional
rights could be similarly affected by the peculiar needs of the
specialized military society.

The Levy case also sheds a little more light on the Court’s at-
titude toward civil court review of courts-martial. Levy had raised

239Parker v. Levy, 478 F.2d 772 (3d Cir. 1973).
231417 U.S. at 743-44 (citations omitted).
232]d. at 758.
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several other challenges to his conviction in addition to the con-
stitutional attack on the statutes. Noting that each of those
defenses was recognized under the military legal system and had
already been considered by the court-martial, the Court agreed
with the statement of the court of appeals: “[TThese factual deter-
minations adverse to appellant . .. are not of constitutional
significance and resultedly, are beyond our scope of review.”233

The Court went on to express its belief that new issues raised by
Levy should firstbe addressed by the lower court “tothe extentthat
they are open on federal habeas corpusreview of court-martial con-
victions under Burns v. Wilson.”23¢ Thus, it appears the Court re-
affirmed the twenty-one year old proposition that civil courtreview
of factual questions involved in due process challenges to courts-
martial should be limited to determining whether the issues had
been fully and fairly considered by the military courts.

Secretary of the Navy v. Avrech,?35 with many similarities to
Levy was decided less than three weeks later. Private First Class
Avrech was a marine serving in Vietnam when he prepared an
anti-war statementand attemptedto have itmimeographed for dis-
tribution among his peers. He was convicted by a special court-
martial for violating Article 134 and received a relatively minor
sentence. Later, after his discharge, Avrech suedindistrict courtto
have the conviction declared invalid and expunged from his
records, claiming Article 134 was unconstitutionally vague and
overbroad. The court of appeals declared the Article un-
constitutional, but the Supreme Courtreversed in per curiam opin-
ion, relying on Levy.

Although not directly concerned with the question of reviewabili-
ty,the Levy and Avrech cases reaffirm the need for greaterjudicial
restraint in reviewing internal military activities than purely
civilian disputes. Perhaps more importantly, those cases declare
that even basic constitutional principles apply differently in a
military context. This latter proposition indicates that perhaps
there is a spark of truth in the old maxim of Reaves v. Ainsworth:
“Tothose in the military or naval service of the United Statesthe
military law is due process.”23¢ And Levy and Avrech make itclear
that the difference in the application of constitutional rights is not
limited to the due process clause.

#3]d, at 761.

234]d, at 762. For a discussion of Burns v. Wilson, 346 U.S. 137(1953), see text ac-
companying notes 114-22 supra.

235418 U.S. 676 (1974).

236219 U.S. 296, 304 (1911).
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E. SUMMARY

Comparing developments of the first half of the seventies with
the state of the law as it had developed through the early sixties,
one can note relatively little change in the Supreme Court’s posi-
tion with regard to judicial review of military activitiesinspiteof a
significant increase in the number of military-related decisions.
Certainly, there has been some further clarification and develop-
ment, but almost entirely in a direction consistent with trends ap-
parent a decade earlier.23”

Perhaps the most significant development is the possible open-
ing of the door to judicial review of the factual basis for military ad-
ministrative actions, at least vaguely discernible in the Negre
case.?®® Prior to that decision this was the one area in which the
Supreme Court had never deviated from the doctrine of non-
reviewability. As already observed, however, the Court’suse of the
“basis of fact” language in connection with review of the military
determination in Negre appears to have been less than deliberate.
Itis therefore not a clearindication astowhat the Courtwould do if
the issue were squarely presented. But deliberate or not, Negre does
raise the first question at the Supreme Court level as to the con-
tinued nonreviewability of the factual basis for military ad-
ministrative actions.

And what effect have the decisions of the seventies had with
regard to those challenges to military activities which the courts
already had authority to review? Over the years, the Court had
come to recognize military administrative activities as subject to
judicial review for violation of fundamental due process, statutory
authority, or regulations establishing protections for the in-
dividual. The seventieshave seen no change in the courts’ authori-
ty with regard tothe last two. If thereisanydifferenceatall here, it
isthat the Supreme Court has shown agreater willingness to con-
sider constitutional challenges to the statutes239and regulations240
themselves.

237The increase in the number of military-related cases has been much more
dramaticinthe lower federal courts. Far more significanthas been the majorrelaxa-
tion, at times the outright abandonment, of earlier judicial restraint by some of
those courts in their review of military activities. As is frequently the case, the
Supreme Court has been much more cautious about moving away from ita
traditional position.

238See text accompanying notes 196-206 supra.

239See, e.g., Frontiero v. United States, 411 U.S. 677 (1973); Flower v. United
States, 407 U.S. 197 (1972).

240See Negre v. Larsen, consolidated sub nom. Gillette v. United States, 401U .S.
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There has been further clarification asto the appropriateness of
judicial review for compliance with fundamental due process and
other constitutional requirements. It had been clear by the early
1960’s that some measure of due process review of military ad-
ministrative actions would be permissible.?4! The Frontiero case?4?
further strengthened this conclusion. In addition, other military-
related cases decided in the seventies make it clear that the civil
courts may review any constitutional challenge to administrative
activities of the military, not just those involving due process.?43

The sixties had seen the development of a growing tendency
toward a distinction between military and civilian petitioners. The
dichotomy has received even more conscious recognition in the
seventies. But itis now seen more asasubstantive difference inthe
application of the petitioners' constitutional rights than as a
difference in the Court's policy with regard to reviewability. It
would be difficult to find a clearer demonstration of the distinction
the Court makes between civilian and military petitioners than to
compare the Flower case with the Levy and Auvrech cases. Flower
was a civilian, and his conviction for reentering a miltiary post to
distribute anti-war leaflets after being ordered not to was reversed
as violative of the first amendment. But the Court would not undo
the conviction of Private First Class Avrech for preparing asimilar
leaflet and attempting to have it mimeographed for distribution to
his fellow marines. Nor would it disturb the conviction of Captain
Levy for expressing his anti-war sentiments to other service per-
sonnel.

To summarize the law governing judicial review of military ad-
ministrative activities as extracted from decisions of the Supreme
Courtthrough the mid-seventies, there is no longer asingle area of
inquiry which can be said to be unequivocally exemptfromjudicial
review. The nonreviewability of the factual basis for military ac-
tions, repeatedly recognized by the Court in earlier decisions, and
the last surviving proposition of the old doctrine of nonreview-
ability, has finally been brought into question. It may be that at

437 (1971). Because the Negre case was so completely subsumed into a case in-
volving a constitutional challenge to a statute, however, its significance as a prece-
dent involving judicial review of military regulations is considerably diminished.

2418e¢e Beard v. Stahr, 370U.S. 41 (1962); Cafeteria Workers Local 473 v. McElroy,
367US. 886 (1961);Greenev. McElroy, 360U S. 474 (1959).Cf. Burns v. Wilson, 346
U.S. 137 (1953). See text accompanying notes 172-79supra.

2428ee text accompanying notes 187-90supra.

2438ee, e.g., Flower v. United States, 407 U.S. 197 (1972) (free speech); Negre v.
Larsen,consolidated subnom. Gillettev. United States,401U.S. 437 (1971)(freedom
of religion).
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least certain types of military actions are now subject to judicial
review to determine whether they have abasis in fact. Conversely,
it has been even more firmly established that civil courts may
review military administrative actions challenged for violation of
the Constitution, statutes, or regulations primarily for the protec-
tion of the individual.

V. THE FUTURE OF REVIEWABILITY

As indicated atthe outset, the purpose of examining the Supreme
Court’sdecisions hasbeentoarrive atabasisonwhichto construct
a comprehensive and consistent set of prinicples to guide the
federal courts as to their appropriate role when called upon to
review administrative activities of the military. It isapparent that
the Court itself has not made a conscious effort to formulate such
principles, nor do its decisions address every aspectof the problem.
Yet, there has been a very consistent pattern in the Court’s own
treatment of the issue over the years. The principles of judicial
review of military activities have evolved in basically the same
manner and direction as the principles pertaining to review of ex-
ecutive activities in the civilian sector. One distinctive feature,
though, has been an unmistakable conservatism stemming from
the Court’s recognition of certain important differences between
the civilian and military communities.

Looking atthe Court’s military-related decisions with the benefit
of historical perspective and an awareness of general trends in the
development of judicial review, it should be possible to fill in the
remaining gaps in a manner both logical and consistent with the
Court’spast decisionsandsoarrive ataprincipled approach for the
resolution of questions of reviewability in the future. Before
proceeding further, however, the concept of nonreviewability must
be reexamined to determine whether it stillhas any validity at all.
For if it does not, there is little need to worry about itsrole as an
obstacle to reviewability in the future.

A.ANOTHER LOOK AT NONREVIEWABILITY

Taken at face value, the term “nonreviewable” would appear to
mean, quite simply, not subjecttojudicial review. Thisimpliesthat
“courts have no power to review.”24¢ But, with the exception of oc-
casional statutory attempts to cut off review,245 not relevant here,
nonreviewability has been from the beginning a limitation the

244Reaves v. Ainsworth, 219 US. 296, 306 (1911).
2458ee generally K. DAVIS, ADMINISTRATIVE LAW TEXT § 28.04 (3d ed. 1972).
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judiciary hasimposed upon itself. Thisisnottosayitdoesnothave
asound basis in law. It is a logical outgrowth of the constitutional
principle of separation of powers; and the concept of the non-
reviewability of activities of the military, and indeed of the entire
executive branch of government, was clearly founded on that prin-
ciple. But the McAnnuZty case?*¢ should have made it obvious that
there could be no absolute bar to judicial review. Even Reaues v.
Ainsworth, the embodiment of the original doctrine of non-
reviewability of military administrative activities, involved a
judicial determination that the military was “acting within the
scope of its lawful powers”?¢7 before the Court declined further
review. Thus, there has been some measure of judicial review at
least since the beginning of this century. Yet the Court’s early
military-related decisions definitely gavethe impressionthat there
was somesortof blanket exemption fromjudicial review for most, if
not all, military activities.

Over the years the Court’s reluctance to review the activities of
the military departments has gradually diminished, oratleasthas
been more clearly defined, so that nonreviewability has taken on a
meaning far different than itappeared to have early inthe century.
While the courts still decline to decide challenges to military ac-
tivitiesthey describe as nonreviewable, closer analysisrevealsthat
it is not the military action per sethat is nonreviewable but rather
the particular challenge to it. It is difficult to imagine any military
activity that is itself entirely beyond judicial review, given suf-
ficiently cogent circumstances. In spite of its well-founded reluc-
tance to interfere in such matters as the commitment of troops to
combat, it is inconceivable that the Court would deny judicial
review of a nonfrivolous allegation that women were being
assigned to combat roles in violation of a clear statutory prohibi-
tion or that only blacks were being sentinto combat in an official
policy of genocide.

Probably no military action, then, should be described as ab-
solutely nonreviewable, and the Court has said as much.?¢® The
concept of nonreviewability iscertainly not dead, however; judicial
review is appropriate only if the challenge is based on appropriate
legal grounds and the circumstances are sufficiently cogent. But
nonreviewability, as currently understood, is clearly not a blanket
exemption of certain activities from judicial scrutiny asitwas once
thought to be. It is much more flexible than that and leaves the
courts a large measure of discretion.

246See note 70 supra.
247219 U.S. at 304.
242See text accompanying note 215 supra.
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The principle of separation of powers which nonreviewability
was intendedto preserve has alsofound another vehicleinthe more
recent concept of nonjusticiability. Whether this is really
something distinct from nonreviewability is largely a matter of
semantics, Nonjusticiability bears a strong resemblance to non-
reviewability in many respects. Unfortunately, it is no more
precise; the Court is fond of quoting itself to the effect that
“Justiciability is itself a concept of uncertain meaning and
scope.”2#9 The truth of that assertion is demonstrated by the
Court’s broad definition of nonjusticiability as a term encom-
passing “the inappropriateness of the subject matter for judicial
consideration.”?¢ Its application is clearly warranted when the
parties seek adjudication of a political question,?®! that is, one
which calls onthe courttoenterthe domain of one of the coordinate
branches of government.?52 This iswhen the relationship between
nonjusticiability and the principle of separation of powers comes
most clearly intoplay: “Thenonjusticiability of a political question
is primarily a function of the separation of powers,”253

As has been seen, two recent military-related cases were decided
on the basis of nonjusticiability, Laird v. Tatum and Gilligan v.
Morgan. From these casesitisclear thatnonjusticiability, like non-
reviewability as currently understood, does not result from the
mere factthatitisan activity of themilitarythatisbeing challeng-
ed. Yet, the fact that the Constitution confers regulation and com-
mand of the military onthe Congressandthe President,respective-
ly, is a crucial factor in making the question a political one and
therefore nonjusticiable.

This is also the primary basis for the nonreviewability of
military activities and, if nonjusticiability doesin fact encompass
the entire range of “inappropriateness of the subject matter for
judicial consideration,” it is practically synonymous with non-
reviewability. The cases decided by the Court indicate there are
some differences, however. To be nonjusticiable, the challenge
usually must be very broad or vague, and must not arise from a
specific injury or from any specific unlawful conduct. Thus, the
very breadth of the complaint makes it difficult for a court to
provide relief without intrusion into discretionary functions more
properly within the realm of the President or Congress. Non-
justiciability, then, is probably somewhat less inclusive a concept

249F]ast v. Cohen, 392 U.S. 83, 95 (1968).
20Baker v. Carr, 369 U.S. 186, 198 (1962).
2518ee Flast v. Cohen, 392 U.S. 83, 95 (1968).
2528ee Baker v. Carr, 369 U.S. 186, 217 (1962).
253]d. at 210.
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than nonreviewability since the latter may preclude review even of
very specific injuries. Yet nonjusticiability is really not distinct
from nonreviewability. Perhaps nonjusticiability is best described
as one manifestation of nonreviewability.

In discussing these concepts in terms of their application to the
armed forces, it isimportant to keep in mind that the existence of
limitations on judicial review of military activities does not
necessarily mean that the military departments hold a preferred
position vis-a-vis other departments of the executive branch. Non-
reviewability has never been limited to the military, nor has non-
justiciability. It is difficult, however, to draw any exact parallel
between the reviewability of military activities and those of other
departments of the executive branch. In the first place few of the
civilian departments are anywhere near as large or generate
anywhere near as much litigation as the military. More
importantly, there are such wide variations in the nature of ex-
ecutive activities, both civilian and military, which may be
challenged in court thatitisimpossible to generalize. As the cases
already examined indicate, the Court is more reluctant to review
some activities than others; this is true whether the executive
department involved is military or civilian. Thus, while some
military activities are among the most litigated, others are among
those least subject to judicial review. The same is true of the ac-
tivities of some of the civilian departments. The Court is just as
willing to review a due process challenge to a deportation decision
by the State Department as to an administrative discharge by the
Army. Conversely, the Court is no less hesitant about becoming
embroiled in foreign policy decisions than in questions primarily
related to the readiness of the military. Yet, given sufficiently per-
suasive circumstances even the latter activities are not entirely
beyond judicial review.

Itisprobably safe to conclude that the military isnotinaunique
category with regard tojudicial review, atleast notinthe sensethat
the legal principles by which courts should determine questions of
reviewability are any different for the military than for other
executive departments. But the military does have many special
characteristics and requirements. As a result, when the principles
are applied, many military activities may in fact be treated with a
greater degree of restraint than similar activities of civilian agen-
cies. As already observed, however, there is such a wide variety of
executive activities, civilian and military, that meaningful com-
parisons are difficult. It would be more productive to turn to an ex-
amination of the principles by which the courts should determine
whether a particular case is reviewable.
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B. A PRINCIPLED APPROACH TO
REVIEWABILITY

Evolution of the old and rigidly interpreted doctrine of non-
reviewability into the much more flexible concept of today carries
with itthe familiar complication which accompanies almost every
such liberalization of the law. As rules become more subjective to
provide for greaterjustice in individual cases, they alsotend to lose
their cohesion. Eventually the outcome of any given case becomes
souncertain and unpredictable thatitappears there arenorulesat
all. Looking over the myriad of cases involving challenges to
military administrative actions, there is little doubt that the
liberalization of once strictly applied rules has called the very ex-
istence of those rules into question.

Yet, the courts are deciding questions of reviewability everyday.
They must be basing their decisions on considerations very similar
to those the Supreme Court has used. Butasinthe Supreme Court
decisions, those considerations are rarely elaborated very clearly
orin any detail. The Fifth Circuit’sopinion in Mindes v. Seaman?54
is a significant exception; while not wholly comprehensive, it is
probably the most deliberatejudicial examination of the subjectto
date. After reviewing many of the prior cases, the court stated:

From this broad ranging, but certainly not exhaustive,view of the case law,
we have distilled the primary conclusion that a court should not review in-
ternal military affairsin the absence of. ..an allegation of the deprivation
of a constitutional right, or an allegation that the military has acted in
violation of applicable statutes or its own regulations ....The second con-
clusion, and the more difficult to articulate, is that not all such allegations
are reviewable.

A district court faced with a sufficient allegation must examine the sub-
stance of that allegation in light of the policy reasons behind nonreview of
military matters. In making that examination, such of the following factors
as are present must be weighed. .. .25

254453 F.2d 197 (5th Cir. 1971).

255]d. at 201. There is a certain ambiguity inthe court’slanguage. At the end of the
first paragraph quoted, the court indicates that the enumerated challenges are not
necessarily reviewable. Yetthe next paragraph refers to examining the substance of
the allegation. If this were intended to refer to the merits of the allegation, a court
following this procedure would find itself deciding the merits of the case without
having determined whether judicial review is appropriate in the first place. The
author therefore interprets the second step as part of the process of determining
reviewability.
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The opinion went on to list four factors which will be examined
later.

The court thus suggests a two-step approach to reviewability: a
trial court should first determine the threshhold question of
whether any of certain potentially reviewable legal challengeshas
been adequately alleged; if so, the court then uses an ad hoc bal-
ancing test to determine whether and to what extent it will review
that challenge. To determine the practicality of such an approach
and its consistency with opinions of the Supreme Court, a closer
look at each of the steps is necessary.

1. The Nature of the Legal Challenge

As has been seen from the earlier examination of the Supreme
Court’s decisions, military administrative actions may be subject
to judicial review when challenged for violation of the
Constitution, statutory authority, or regulations intended primari-
ly forthe protection of the individual. Itis more than coincidence, of
course, that the court of appeals in Mindes concluded that military
actionsmay be reviewed only upon a sufficient allegation of one of
these same grounds. But the court omitted two other common
challenges evident from the Supreme Court cases: lack of military
jurisdiction and abuse of discretion. Although there are valid
reasons why each of these might be excluded from the enumera-
tion, for the sake of completeness all five challenges must be ex-
amined here.

a. Lack of Jurisdiction

It is appropriate to consider the jurisdictional challenge first
because it has alwaysbeen recognized asreviewable,evenfromthe
inception of the old doctrine of nonreviewability.?>® Perhaps the
Mindes court excluded lack of jurisdiction from its enumeration of
potentially reviewable challenges on the theory that it does not in-
volve review of “internalmilitary affairs.”25? Whatever the reason,
it is not altogether inappropriate to separate it from the other
challenges because lack of jurisdiction is in a class by itself.

To begin with, lack of jurisdiction will frequently be the result of
some other legal erroron the part of governmentofficials; for exam-
ple, it could result from a violation of constitutional due process, of
a statutory provision, or of selective service regulations by the
petitioner’sdraftboard. Yet, if the basic legal issueraised islack of
jurisdiction, all of the circumstances giving rise to the allegation

#6See, e.g., Dynes v. Hoover, 61 U.S. (20 How.) 65 (1858).
257453 F 2d at 201 (emphasis added)
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are reviewable ipso facto, regardless of whether the error giving
rise to the lack of jurisdiction would itself be reviewable under a
balancing test or any other standard the particular court may
follow. Thus, the jurisdictional challenge is so fundamental that
any other legal issues involved are subsumed.

Although there have been casesinvolving the attempted exercise
of military criminal jurisdiction over persons who unquestionably
were civilians,?8 in the vast majority of cases which have reached
the courts, and indeed in all of those involving military ad-
ministrative activities, the allegation of lack of military jurisdic-
tion over the petitioner has arisen from a dispute as to the
petitioner’s military status.2%® It does not necessarily involve any
specific administrative action on the part of the military, except
perhaps a refusal to issue a discharge certificate or otherwise
acknowledge that the petitioner is free to go his own way. Yet the
effect on the individual is very real because, if he fails to submit to
military authority, he may well provoke a court-martial or other
adverse action. Fortunately, military jurisdiction may be
challenged without the necessity of placing oneself in such jeop-
ardy.260

There have been many cases, and an especially large number
during the Vietnam era, in which a person with apparent military
status has used habeas corpus to challenge military jurisdiction
over him. Although there have been a few cases in which this
challenge has been based on a claim that the petitioner had been
effectively discharged from the service,?¢! or atleastthathe should
have been,?62 the vast majority of jurisdictional challenges has
been related to the acquisition of military status.

258F.g., Grisham v. Hagan, 361 U.S. 278 (1960);Reid v. Covert, 354 U.S. 1 (1956);
United States ex rel. Toth v. Quarles,350U.S. 11(1955);Exparte Milligan, 71U.S¢4
Wall.)2(1866).Each of the first three cases held unconstitutional some portion of the
statutes confemng court-martial jurisdiction, Uniform Code of Military Justice
arts. 2 and 3, 10U.S.C. § 802-03(1970).

2597 e., is petitioner a civilian oramember of the armed forces? If the latter, ishe on
active duty, and thereby fully subject to military jurisdiction,or in areserve status
subject only to limited jurisdiction? This is referred to asjurisdiction over the per-
son.

Another jurisdictional challenge, based on jurisdiction over the offense, is also
raised frequently, primarily as aresult of O'Callahan v. Parker,395U.S. 258 (1969)
See text accompanying note 182supra. This is limited to criminal cases, however.

260See, e.g., Billings v. Truesdell, 321 U.S. 542(1944), and casescited note 90 supra.

261F.g., Hironimus v. Durant, 168 F.2d 288 (4th Cir. 1948).Cf. United States v.
Scott, 11 U.S.C.M.A. 646, 29 C.M.R. 462 (1960) (discharge as defense to court-
martial),

262 g., McFarlene v. DeYoung, 431 F.2d 1197 (9th Cir. 1970). Since a service
member does not lose his military status until he is discharged, Emma v.

63



MILITARY LAW REVIEW [Vol. 70

Most of these cases have involved an allegation that the
petitioner never acquired the requisite military status because he
was not validly inducted,?3 enlisted,2¢ or ordered to active duty
from reserve status?% in the first place. There is ample precedent
from the Supreme Court that the question of military jurisdiction
raised by challenges of this nature is fully reviewable.266

Other jurisdictional challenges related to the acquisition of
military status are somewhat less simple, in that military statusis
initially acquired;then later, but due to somecondition or infirmity
relating back to the time of acquisition, that status is avoided. For
many years the only cases in this category to reach the civil courts
were those involving the enlistment or voluntary induction of
minors without parental consent when such consent was required
by statute.28” In the last few years, however, there has been a flood
of cases based on another theory related to the acquisition of
military status. In these cases a service member attemptsto avoid
his enlistment because of a misrepresentation which induced the
enlistment or some failure of the military to fulfill an essential con-
dition of the enlistment contract. Although none of these caseshas
been decided on its merits by the Supreme Court,?¢ the theory has

Armstrong, 473F.2d 656,658 (1stCir. 1973), mandamus would seemto be amore ap-
propriate remedy than habeas corpus in these cases.

2638ee, e.g., Billings v. Truesdell, 321U.S. 542 (1944); Cox v. Wedemeyer, 192F.2d
920 (9th Cir. 1951); Andre v. Resor, 313 F. Supp. 957 (N.D. Cal. 1970).Cf. United
States v. Ornelas, 2 U.S.C.M.A. 96, 6 C.M.R. 96 (1952) (lack of valid induction as
defense to court-martial).

%64See, e.g., Hoskinsv. Pell, 239 F. 279 (5th Cir. 1917).Cf. United Statesv. Blanton,
7U.S.C.M.A. 664, 23 C.M.R. 128(1957)(void enlistment as defense to court-martial).
The same principle is applicable to voluntary extensions of enlistments. See, e.g.,
Johnson v. Chafee, 469 F.2d 1216 (9th Cir. 1972).

265See, e.g., Smith v. Resor, 406 F.2d 141(2d Cir. 1969);Horn v. Musick, 347 F.
Supp. 1307 (S-Dhio 1971).Perhaps because a reservist has military status, though
of adifferentkind, even when not on active duty, some courts consider mandamus
more appropriate than habeas corpus in these cases. See, e.g., United Statesex rel.
Sledjeski v. Commanding Officer, 478 F.2d 1147 (2d Cir. 1973).

266See notes 88-91 and accompanying text supra.

267See In re Morrissey, 137 U.S. 157 (1890); In re Miller, 114F. 838 (5thCir. 1902);
United Statesex rel. Lazarus v. Brown, 242 F. 983(E.D. Pa. 1917).Cf. United States
v. Overton, 9 U.S.C.M.A. 684, 26 C.M.R. 464 (1958) (avoidance of minority enlist-
ment as defense to court-martial).

Most other irregularities intheprocess of acquiringmilitary statusare considered
torender itvoidable only atthe option of the military authorities. See Inre Grimley,
137 U.S. 147 (1890).

2680ne habeas corpus case involving an allegation of breach of an enlistmentcon-
tract reached the Supreme Courtbutwasdecided onthe procedural technicality that
no onewho had custody over the petitioner was within the territorial jurisdiction of
the district court where the petition was filed. Schlanger v. Seamans, 401 U.S. 487
(1971).But ¢f. Straitv. Laird, 406 U.S. 341 (1972).
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found general acceptance in the lower courts.2®® It has asolid basis
in longstanding pronouncements of the Courtthatthe formation of
enlistment contracts is generally governed by the principles of or-
dinary contract law.27

Whatever the basis of the petitioner's denial of military status, it
raises the same ultimate issue of lack of jurisdiction and justifies
the comprehensive review of that issue by the courts.

b. Violation of the Constitution

Constitutional challenges undoubtedly present the courts with
some of the most complex problems of reviewability. Although con-
stitutional issues are generally complex, the situation has been
aggravated in the case of the military by the fact that con-
stitutional development there has lagged significantly behind that
applicable to society at large. With its decisions in the 1970’s,
however, itappearsthe Courthasfinally removed any doubtthat it
will entertain the full range of constitutional challengestomilitary
administrative activities. Asthe Levy case demonstrates, someac-
commodation tothespecial characteristicsandrequirements of the
military may still be made on the merits of the case, sotheultimate
disposition of a particular case may notbe the same asin apurely
civilian case. But at least there isno longer any restriction on the
nature of the constitutional challenges which are eligible for
review.

Perhaps one of the most seriouscomplications resultingfrom the
Court's liberalized policy with regard to reviewing constitutional
challenges to military activitiesisthat almostany legal challenge
canbeconverted intoaconstitutional oneby imaginativepleading.
The due process clause is particularly susceptible to such use and
could easily be invoked in a case where the military's delictismore
specifically violation of a regulation,??* or even an abuse of dis-
cretion.2”2 Aswill be seen later, however, itisnot necessarily an ad-
vantage to allege oneof the otherpotentially reviewable challenges
as a violation of the Constitution. The device is obviously most
useful when no other reviewable challenge is available. Itisimpor-
tant that the courts distinguish between bona fide constitutional
challenges and those which are specious.

263See, e.g., Shelton v. Brunson, 465 F.2d 144 (5th Cir. 1972);Gausmann v. Laird,
422 F.2d 394 (9th Cir. 1969).The sameprinciple isapplied to voluntary extensions of
enlistments. See, e.g., Peavy v. Warner, 493 F.2d 748 (5th Cir. 1974).

2708ee In re Grimley, 137 U.S. 147 (1890). Cf. Inre Morrissey, 137U.S. 157 (1890).

2718ee, e.g., Townley V. Resor, 323 F. Supp. 567, 568 (N.D. Cal. 1970).

2728ee, e.g., Antonuk v. United States, 445 F.2d 592 (6th Cir. 1971).
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c. Violation of Statutory Authority

After lack of military jurisdiction, violation of statutory
authority was the next earliest recognized basis forjudicial review
of military administrative activities. There are actually two
variations of this challenge. Most casesareof an ultra vires nature,
arising from some action taken in excess of requisite statutory
authority.?’® Less frequently, there is a direct violation of a
statutory provision.2™ There isno practical difference between the
two so far as the reviewability of the challenge.

In a sense, an allegation of violation of statutory authority is
closely related to a jurisdictional challenge. In fact, early non-
reviewability cases, those which relied on the military tribunal
analogy, apparently equated the jurisdiction of a court-martial to
the statutory authority for a military board.?”® In the ensuing
years, however, a fairly clear distinction between the two has
evolved. In connectionwith military administrative activities, lack
of military jurisdiction has become practically synonymous with
lack of military statuson the part of the intended subjectof the ac-
tion. Othersituationsinwhich the military actsbeyond itsauthori-
ty are generally considered to fall into the category of violation of
statutory authority.?78

Because the basic question it raisesis one of statutory interpreta-
tion, an area most familiar to the courts, an allegation of violation
of statutory authority probably presents the simplestissue of non-
reviewability for the courts to decide.

d. Violation of Regulation

An allegation that the military has not followed its own
regulations raises a somewhat more complex issue of reviewability.
For one thing, interpretation of such regulations may sometimes
require the court to venture into unfamiliar waters. More impor-
tantly, however, not every violation of a regulation opensthe door
to judicial review. Although it is probably not necessary that the
regulation be a procedural one, it must be one intended primarily
for the protection of individuals in the position of the person
challengingit,?’” and it must make application of the protection to
that class of persons mandatory.??® In addition, of course, the

25See, e.g , Harmon v. Brucker, 355 U.S 579 (1958).
¢4See, e.g , Bell v. United States, 366 U.S. 393 (1961).
275See notes 46 and 54 and accompanying text supra.
%6 See, e.g., Greene v. McElroy, 360 U.S 474 (1959).
277 See text accompanying notes 154-60supra.

ZTﬂId.
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petitioner must have been prejudiced by failure to follow the
regulation.?’”® He has been prejudiced only if there iIs substantial
doubt that the ultimate result would have been the same had the
regulation not been violated.28° Because all these requirements
must be met, anallegation of failureto follow regulations may have
to undergo considerable scrutiny to satisfy the first requisiteinthe
process of establishing reviewability.

e. Abuse of Discretion

An insufficient factual basis for the action taken by the military
may be alleged in any number of ways, as being arbitrary,
capricious, or an abuse of discretion, or having no basis in fact, to
name the most frequent. Although some technical distinctions
might be made, for the most part these challenges are so overlap-
ping and interrelated they cansafely be treated asasingle category
sofarasthisdiscussionof their reviewability isconcerned. For con-
venience, the entire category will be referred to as involving an
abuse of discretion.

In atleast three of the Supreme Courtcasesinwhichthemilitary
has prevailed on the issue of nonreviewability, the opinions have
revealed a strong aversion to judicial review of the factual basis of
the military’s action.?8! In only one case has there been even the
slightest indication of the Court’s willingness to permit such
review, and that appearstohavebeeninadvertent.?82 [tistherefore
not surprising that this was not one of the challengesenumerated
as reviewable in Mindes.

The different character of the issues raised by an allegation of
abuse of discretion is apparent when compared with the other
challenges previously discussed. Allegations that the military is
without jurisdiction, or has violated the Constitution, a statute, or
even its own regulations usually involve fairly clear questions of
legal interpretation, issues the courts are particularly well
qualified to address.Allegations goingtothefactualbasisof theac-
tion taken by a military official call on the court to second-guess
that official in what may well be his area of expertise and onetotal-
ly unfamiliar to the court.

2798ee Peavy v. Warner, 493 F.2d 748, 750 (5th Cir. 1974).

2808ee Denton v. Secretary of the Air Force, 483 F.2d 21, 28 (9th Cir. 1973).

2810rloff v. Willoughby, 345 U.S. 83 (1953); Denby v. Berry, 263 U.S. 29 (1923);
Reaves v. Ainsworth, 219U.S.296 (1911).Cf. Perkerv. Levy,417 U.S.733,761(1974);
Bumsv. Wilson, 346 U.S. 137,142 (1953).Also see note 122 and accompanying text
supra.

282Negre V. Larsen, consolidated sub nom, Gillette v. United States, 401 U.S. 437
(1971).See notes 196-206 and accompanying text supra.
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This difference may create the impression that problems of
reviewability could be greatly simplified by approaching each case
from the viewpoint of whether it involves a question of law or a
question of fact, the former being reviewable, the latter not. Unfor-
tunately, there isno suchsimple solution. Even aside from the com-
plications of that most ambiguous middle ground, mixed questions
of law and fact,such an approach ignoresthe factthat whether an
official has acted arbitrarily or abused his discretion isitself a ques-
tion of law.283 Neither are lawsuitsborn in a vacuum; almost every
case involves disputed questions of fact, even cases raising very
clear and important questions of law. Thereisnoway atrial court
could be required to decide the one without being allowed to decide
the other. The problem is complicated even further in the case of
military administrative activities because so few of them involve
formal proceedings; there usually are no findings of fact for the
trial court to accept, even were it inclined to do so. Finally, even
questions of law are not necessarily reviewable; challenges clearly
raising important constitutional questions are sometimes not
reviewable.?®4 Therefore, reviewability cannot be made to depend
on whether a particular question is one of law or one of fact.

Nevertheless, it is apparent from the cases that there is much
greater judicial restraint in reviewing allegations of abuse of dis-
cretion by a military official than there isin the case of any of the
other four legal challenges. If the Supreme Court decisions which
have been examined are still valid, in fact,itisdifficult to avoid the
conclusion that the factual basis of a military action is completely
nonreviewable. Many lower federal courts do review the factual
basis, however.28

Undoubtedly, there are many circumstances when the courts
should not interfere with the discretion of military officialsand the
factual basis for their actions should not be subject to judicial
review. On the other hand, there are circumstances when judicial
review of an alleged abuse of discretion imposes a relatively minor
burden onthe military inrelation tothe adverse consequencestoan
individual prejudiced by what may have been arbitrary action. To
preclude judicial review altogether when abuse of discretion is
alleged would be to extend to the military greater deference than is
necessary to safeguard its legitimate interests. There must
therefore be some discrimination among challenges of this type. It

2338ee K. DAVIS, ADMINISTRATIVE LAw TEXT § 29.01, at 525 (3d ed. 1972).

#4See, e.g., Laird v. Tatum, 408 US. 1 (1972).

#58ee, e.g., Hutcheson v. Hoffman, 439 F.2d 821 (5th Cir. 1971);Beaty v. Kenan,
420 F.2d 55 (9th Cir. 1969); United States ex rel. Goldstein v. McNamara, 270 F.
Supp. 892 (E.D. Pa. 1967).Each of these cases used the basis in fact test.
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is for this reason that abuse of discretion is included here as a
potentially reviewable challenge, notwithstanding the Supreme
Courtprecedentsto the contrary. Certainly there must be agreater
degree of judicial restraintinreviewing allegations of abuse of dis-
cretion than in the case of any of the other challenges, but, in the
two-step approach to determining reviewability, abuse of discre-
tion should not be eliminated at the first step. Rather, the
legitimate interests of the military should be protected in the sec-
ond step, the balancing process.

2. The Role of Balancing

Under the Mindes formula, abalancing test would be the second
step in the process of determining the reviewability of military ac-
tions. There are certain difficultiesinherentinany balancing test,
since the very subjectivity which allows the flexibility necessary to
provide a just result in different cases also diminishesthe predict-
ability of the law and increases the influence of the personal at-
titudes of individual judges. However, this weakness should pose
no greater problem in military-related cases than in other cases
where the balancing test is already widely and successfully used.

The balancing test proposed by Mindes doesdiffer from the usual
balancing test, though; it is not a test to resolve the merits of the
casebutonly todeterminewhether andtowhatextentthe court will
consider the merits. The interests to be weighed, therefore, will not
necessarily be the same ones normally considered, nor will they
necessarily be considered in the same way. For example, the par-
ticular circumstances of each individual case are of vital impor-
tance and would weigh heavily in a balancing test to decide the
merits. Butindetermining reviewability, broader and more general
considerations will usually be the major factors.

Because the balancing test to determine reviewability is a much
more limited test, itcalls forrestrainton the part of the courtto con-
fine itsinquiry to the reviewability issuewithout involving itselfin
the merits of the case. In some instancesthis may be difficultto do,
particularly when the substantive issue is one which must be
resolved by balancing, too. Nevertheless, it isimportant, if there is
to be a principled approach to reviewability, that the question be
resolved inapreliminary stepseparateand distinctfromthemerits
of the case.

Use of a balancing test, although not a simple process, is
probably the best means available to decide the reviewability of a
particular legal challenge when there is truly a question asto its
reviewability. It may be, however, thatthe Mindes case overstates
the need for balancing if it requires this as a necessary second step
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no matter which potentially reviewable legal challenge is iden-
tified in the first step. On the basis of both precedent and logic, it
appearsthatthe first step will very often be sufficient to determine
reviewability and that the balancing process will not be necessary
at all.

Lack of jurisdiction, for example, is always reviewable. Thereis
no need to resort to balancing because there is no conceivable cir-
cumstance under which a court would be justified in refusing to
review such a challenge. If the court considers the urgency of the
circumstances sufficiently grave, it may interpret the Constitution
or some statute to supply the necessary jurisdiction, or even find it
inherent, but it cannot refuse to consider the issue. The jurisdic-
tional challenge has always been an exception to the doctrine of
nonreviewability, and there is no precedent whatsoever to indicate
that its reviewability may be diminished by subjecting it to a
balancing test.

The situation is much the same in the case of a challenge based
on aviolation of statutory authority. The SupremeCourthasnever
indicated that a balancing test is appropriate in determining the
reviewability of amilitary action challenged onthatground. Ithas,
in fact, invariably reviewed such challenges to determine the sub-
stance of the allegations. Even aside from the weight of precedent,
the use of balancing would be difficult to justify. If Congress has
seen fit to impose certain requirements on the military or to
withhold the necessary authorizationfor certain actions, the courts
should not substitute their judgment, even if they believe other in-
terests should have been weighed in making the decision. Itisthe
responsibility of Congress to do the appropriate balancing when it
drafts and enacts the statute.

Italso appears unnecessary to resort to a balancing test to deter-
mine the reviewability of a challenge based on failure of the
military to follow its own regulations. The reasons are much the
same asin the case of violation of statute. Sincethis type challenge
has been recognized, the Supreme Court has never indicated thata
balancing test is necessary and has invariably decided the merits
of such cases. The military authorities write the regulations in the
first place, and they certainly consider the needs of the service in
doing so. In addition, military regulations can readily be changed
to adjust to new requirements. There is therefore little need for the
courts to protect the military from itself, and no balancing is
necessary in these cases,atleastnotindetermining reviewability.

The role of balancing in determining the reviewability of con-
stitutional challenges to military activity is more complex. For one
thing, there are two different categories of such challenges. Most of
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the challenges the Supreme Court has found reviewable have in-
volved an allegation that a statute on which the military action is
based isunconstitutional .28 There isno quesitonthat challengesof
this type are reviewable without the need for a preliminary balan-
cing test.

A constitutional challenge may also be directed against the
military activity itself,?®” rather than against an underlying
statute. Challenges of this type are not always reviewable,?%¢ and
the balancing test can play an important role in determining
whether and to what extent they should be reviewed. The range of
possible constitutional challenges is so broad there must be some
means of sorting them out to protect both the military and the
courts from an undue burden, while at the same time providing
judicial review in deserving cases. A balancing test appears to be
the only practical means of accomplishing this.

When the legal challenge to a military activity is based on an
allegation of abuse of discretion, there is no guidance available
from the Supreme Court as to the role of balancing in determining
reviewability, because each time such an allegation has been con-
sidered it has been found nonreviewable. As previously observed,
however, although a very high degree of judicial restraint is ap-
propriate, these challenges should not be completely beyond
judicial review. A balancing test appears to be the best means of
reconciling the needs of the military with the individual's interest
in fair treatment.

From this examination of the role of balancing in determining
the reviewability of each of the five potentially reviewable
challengestomilitary activities,itisapparentthatthe need forthis
second step ismuch more limited than onemight conclude from the
Mindes case. Thisisnot necessarily because abalancing testisin-
herently unsuitable for determining the reviewability of each of
these challenges. But since it is so difficult to hypothesize a situa-
tion in which a challenge based on lack of jurisdiction, violation of
a statute or regulation, or the unconstitutionality of astatutecould

88See, ¢.g., Frontiero v. United States, 411 U.S. 677 (1973).

287The promulgation of aregulation should be considered a military actionin this
sense. Thus, the reviewability of a constitutional challenge to a military regulation
would be subject to a preliminary balancing test, unlike a similar challenge to a
statute. Although there is a definite analogy between constitutional challenges
directed at statutesand those directed atregulations, the latter should not be subject
tojudicial review to the same extent as the former. The procedures for most military
actions are institutionalized by provisions in regulations. If all regulations were
reviewable without a preliminary balancing test, the courts would in effect be
reviewing nearly every military action.

2888ee, e.g., Laird v. Tatum, 408 U.S. 1(1972).
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ever be found nonreviewable, the outcome of the balancing process
IS so inevitable in those cases as to make it superfluous to go
through the formality;the task of determining the reviewability of
military administrative activities is greatly simplified by dispen-
sing with it. In cases involving one of the other challenges,
however, where there is often a real question about reviewability,
the balancing process is a very important step and the only
reasonable means available for reconciling the conflicting in-
terests involved. That process must now be examined more closely.

3. The Balancing Process

Since it has been determined that resort to a balancing test to
determine the reviewability of military administrative activitiesis
really necessary only in the case of two types of legal challenges,
violation of the Constitution (other than by a statute)and abuse of
discretion, the next logical question is whether the samebalancing
test is appropriate for both types.

There are obviousand substantial differencesbetween the two. A
constitutional challenge seems so much more serious that one
might expect a more receptive attitude onthe part of the courts,and
therefore a less stringent balancing test than in the case of an
abuse of discretion. However, in view of the fact that so many
grievances can be alleged in constitutional terms, there will be vast
differences in gravity even among the various constitutional
challenges. The court in Mindes recognized this:

Constitutional claims, normally more important than those having only a
statutory or regulatory base, are themselves unequal in the whole scale of
values— compare haircut regulation questions to those arising in courts-
martial situations which raise issues of personal liberty.25¢

Any balancing test used to determine the reviewability of con-
stitutional challenges will have to be sufficiently flexibleto encom-
pass the full gamut of alleged constitutional violations. If it does
that, itisnot unreasonable to expect that it will alsobe sufficiently
flexible to be applied to allegations of abuse of discretion.

To be complete, the balancing test should alsoincorporate all the
considerations identified in the earlier examination of the
decisions of the Supreme Court as having a bearing on the
reviewability of military administrative actions. Theseincludethe
civilian or military status of the person makingthe challenge, the
nature of themilitary action challenged,and the nature of the relief
sought. There undoubtedly are many other considerations which

»*Mindes v. Seaman, 453 ¥.2d 197, 201 (5th Cir. 1971).
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must be included aswell. An attempt will be made to identify these
as the balancing process is examined in greater detail.

Mindes mentioned four factorsto be weighed in the second step of
the process of determining the reviewability of military actions:

(1)The nature and strength of the plaintiffs challenge to the military
determination. . ..

(2) The potential injury to the plaintiff if review is refused.

(3)The type and degree of anticipated interference with the military func-
tion. . ..

(4)The extenttowhich the exercise of military expertise or discretion isin-
volved. . ..2%0

These criteria provide an excellent beginning for the effort to iden-
tify specific factors to be considered in the balancing process.

a. The Individual’s Interest

It is readily apparent that the first two factors mentioned in
Mindes reflect the individual’sinterest. For the most part, they are
the same basic factors considered in any situation in which a
balancing test is appropriate; that is, they are not necessarily
different because the interests against which they are to be weigh-
ed may be peculiar to a military society.

One exception occurs, however, in connection with the first fac-
tor, the nature and strength of the plaintiff‘s challenge, or more
precisely, of the right asserted. There is one consideration here
which is peculiar to military-related cases. That isthe status of the
person asserting theright. Ithasbeenrecognizedthatthe Supreme
Court is often more reluctant to review a challenge asserted by a
member of the military than a similar challenge by a civilian. And
inthe Levy casethe Courtindicated thateventhe firstamendment
right of free speech was affected by an individual’s status as a
member of the armed forces.2%! Therefore, whether the plaintiff is
civilian or military willhave animportantbearing on the weight of
his asserted right in the balancing process.

Other than that, the considerations affecting the nature and
strength of theright asserted are the usual ones. These include the
source or basis of the right, the degree to which itis traditionally
recognized asbeing important, fundamental, or taking precedence,
and how clearly theright isgenuinely atissue under the particular
circumstances. For example, an allegation indicating a real in-
terference with the right of free speech would weigh heavily under
these considerations since itssourceisin the Constitution and itis

290 JId.
21Parker v. Levy, 417 US. 733 (1974).
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not only recognized as fundamental but as having a preferred
position.??2 An equally real abuse of discretion, on the other hand,
would rank substantially lower on the scale of values since neither
its source nor its traditional importance is comparable. This is
where the balancing process can discriminate between important
constitutional challenges and those based on abuse of discretion,
thereby maintaining its validity for both.

The second factor to be considered in connection with the in-
dividual’sinterestis thenature of the injury threatened or suffered,
Obviously, a trifling infringement, even of a very importantright,
will be given lessweightthan aserious interference. The specificity
of the injury isalso an important consideration. Lack of specificin-
jury to specific persons has been a major factor in the non-
justiciability cases involving the military.2%3

b. The Military’s Interest

The last two factors suggested by the Mindes case to be weighed
in the balancing process reflect the interest of the military. These,
of course, are much more peculiar to military-related casesthan the
factors reflecting the individual’s interest, and they warrant close
examination.

Although Mindes referred to the extent of military expertise or
discretion involved, as if the two were interchangeable, these two
factors are really quite distinct. The fact that a decision is within
the discretion of the military, and thereforeof the executivebranch
of government, brings into play the principle of separation of
powers, the major basis of the entire concept of nonreviewability.
Because of its strong constitutional foundation, this should be the
most important single factor weighed by the courtinthe balancing
process. The principal consideration bearing on this factor isthe
degreetowhichthedeterminationsinvolved intheaction challeng-
ed are properly the prerogative of the Congressunder its authority
to make rules for the government and regulation of the armed
forces,2?4 or of the President as their commander-in-chief,2%or of
appropriate military officials acting within the authority lawfully
delegated to them by the President or Congress.

The degree of military expertise involved in the action
challenged, while not unimportant, does not rise to the same
significance in the court’s consideration as the degree of military
discretion involved. It raises a practical problem for the court,

28ee, e.g., United States v. Carolene Products, 304 U.S. 144, 152 n.4. (1938).
293See Gilligan v. Morgan, 413 U.S. 1 (1973); Laird v. Tatum, 408 US. 1 (1972).
247J.8. Consr. art. |, § 8, cl. 14.

257J.8. Consrt. art. 11,§ 2, para. 1.
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rather than a constitutional one: the greater the degree of military
expertise involved, the less the likelihood of the court adequately
understanding the ramifications of the problem and being able to
arrive at an informed and practical solution. Whereas interference
with military discretion may be an excess of judicial authority, in-
terference with military expertise cannot be more than an excess of
judicial competence.

The other factor mentioned by Mindes as bearing on the interest
of the military is the type and degree of interference with the
military function. This is closely related to both the discretion and
expertise involved, yet it is something more. The court elaborated
somewhat on this factor:

Interference per se is insufficient since there will always be some in-
terference whenreview isgranted, butiftheinterferencewould be such asto
seriously impair the military inthe performance of vital duties, it militates
strongly against relief.2%6

Among the considerations bearing on this factor is the nature of
the military action challenged. Obviously there isamore directand
greater degree of interference in the court’sreviewing the imminent
shipment of a soldier to a combat zone than in reviewing the
character of the discharge given a soldier separated from the ser-
vice. The type of relief sought would also have abearing, aninjunc-
tion or restraining order usually involving the greatest degree of in-
terference. The specificity of the possible relief would also be impor-
tant; there should be much greater judicial restraint when the court
is called upon to take some broad and sweeping action than when it
is asked to grant specific and limited relief.

Another aspect which should not be ignored in considering the
degree of interference with the military function is the fact that a
major increase in administrative burden may itself constitute a
serious interference. If the courts demonstrate a readiness to in-
tervene inroutine administrativematters, they run the risk of inun-
dating not only the armed forces but themselves in the flood of
litigation which could ensue.?®” The very quantity of potential
applications for relief involving administrative actions of the type
challenged is itself an important consideration.28

Although not mentioned in Mindes, there is still another factor
bearing on the interest of the military which must be considered in

2%6Mindes v. Seaman. 453 F.2d 197. 201 (1971).

22"They also ignore the Supreme Court’sadmonition in Orloff v. Willoughby, 345
U.S. 83. 93(1953).

298See United Statesex rel. Schonbrun v. Commanding Officer, 403F.2d 371,375
(2d Cir. 1968), cert. denied, 394 U.S. 929 (1969) (potential flood of unmeritorious
applications for relief militates against review).
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the balancing process: the special requirements of military society.
These requirements have been recognized by the Supreme Court
repeatedly.?®® Although closely related to all three of the previous
factors, this is something separate and distinct from all of them.

The military's need for discipline and obedience is undoubtedly
its major difference from civilian society; few men will follow an
order which causes them to confront injury and death so directly
unless the habit of obedience has been thoroughly instilled. Thus,
there is a special need to restrict activities which foster dis-
obedience, open disrespect for authority, or otherwise undermine
discipline.

Another special requirementstemsfromthe factthat members of
the armed forces may not unilaterally terminate their service.
Because the military must often send people where they would
rather not go and require them todowhat they would rather not do,
there is a certain involuntary quality about military service even
when conscription is not in effect. If members of the service were
permitted to resign whenever they chose, the effectiveness of the
military would be destroyed.?°° By the sametoken, the armed forces
have a strong interestin discouraging their members from quitting
in aless direct manner by deliberately seeking separation through
the administrative elimination process by which the services rid
themselves of ineffective personnel. Itisthese concernswhich give
the military such an interest in the character of the discharge
received by members who do not complete their term of service
satisfactorily. If such persons would routinely receive the same
honorable discharge as those who did complete their service,there
would be no deterrent againstresigning in this indirect manner.
Even under the current system where discharges of a lesser
character are common, a large number of personnel deliberately
seek separation by administrative elimination.3°*

The military has many other special requirements. They arise

from its need to preserve military secrets and protect national
security, its possession of unique equipment vital to the national

“4See, e.g., Parker v. Levy, 417 U.S. 733 (1974) and cases cited therein.

""" This would be true even if there were an unlimited quantity of new recruits
available. Aside from the high costsinvolved in training new personnel, orderly per-
sonnel planning and management would be completely disrupted.

"1This observation is based on the author's personal experience over almost
twenty years of military service as an Army judge advocate and on the reports of
many other military personnel during that time. The Department of the Army's
cognizance of this problem is reflected in its advice to enlisted personnel to avoid
“[tIhe 'Barracks Experts' [who] will try to tell you it's easy to get your discharge
changed. . . once you have escaped the Army. U.S. Dep'Tor ARMY, PaMpHLET NO
635-2, MONEY IS THE BANK . .AN HOSORABLE DISCHARGE 4 (30June 1967).
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defense and all manner of weapons unthinkably dangerousinthe
hands of criminals, therelative availability to itsown personnel of
lethal weapons, and the different nature of living conditions,
whether in a barracks, aboard ship, or in a combat zone. An all-
inclusive enumeration of the needs of the specialized society is not
possible, but the courts should be alert to recognize their presence
and weigh them in the balancing process to determine the
reviewability of the military action challenged.

C. SUMMARY AND CONCLUSIONS

Although itisclear from this analysisthat there isno magic for-
mula which the courts may invoke to spare themselves difficult
decisions as to the reviewability of military administrative ac-
tivities, it is equally clear that the courts could take a much more
principled approach than they generally have.

Much of the present confusion undoubtedly arises from the fact
that the old doctrine of nonreviewability was neither adequately
elaborated nor understood in the first place. There was atendency
to construe it as a declaration that military administrative ac-
tivities as such were absolutely exempt from judicial review. Such
an interpretation was so completely lacking in flexibility that,
when the Supreme Court finally made it clear that military ad-
ministrative activities are sometimes reviewable, there seemed to
be no way the old doctrine could continueto stand:if such activities
were no longer nonreviewable, they had to be reviewable. A few
federal courts subsequently abandoned all restraint. Others, ap-
parently convinced that restraint was still necessary in at least
some cases, were hard pressed to explain why they sometimes
found military activities were reviewable and sometimes found
they were not. It seemed to depend asmuch on visceral reaction as
on any reasoned legal theory.

But in reality, from the time that activities of the executive
departments in general were recognized as reviewable, the
Supreme Court never held military activities to be completely
beyond judicial review. With remarkable consistency, its decisions
have indicated that certain challengesto military activities arenot
reviewable but that others are. And, to the extentitis necessary to
an adequate determination of the validity of one of these
reviewable challenges, the military activity is subject to judicial
review. Such was the import of Reaves v. Ainsworth,?2 the casees-
tablishing the doctrine of nonreviewability of military ad-
ministrative activities in the first place, and the Court has never

302219 U.S. 296 (1911).
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contradicted that position. There has been, overtheyears, some ex-
pansion, or at least clarificaiton, of the categories of challenges
which are reviewable, but the basic concept has not changed.
The Court’s decisions have established four general categories of
legal challenges to military administrative actionsasreviewable:

(1) lack ofjurisdiction over the person— This is the basis for the
many habeas corpus cases brought by persons with apparent
military status. It may result from:

(a)afailure to acquire military status due to some defect in the
enlistment, induction, or orderto active duty whichrendersitvoid,

(b) an avoidance of military status which has been acquired
but which was subject to some condition orinfirmity in the acquisi-
tion process; or

(c)termination of military status by an effective discharge or
other separation from military service.

(2) violation of statutory authority — This may be either:

(a)an action ultra vires when the requisite statutory authority
is exceeded or is altogether lacking; or

(b)adirect violation by doing whatthe statute prohibits or fail-
ing to do what it requires.

(3) violation of its own regulation—The regulation must be one
intended primarily for the protection of individualsin the position
of the person challenging it and one which makes that protection
mandatory.

(%) violation of the Constitution—This may occur when the
military action:

(a)is based on an unconstitutional statute; or
(b)is itself unconstitutional.

Review of a fifth type of challenge to military administrative ac-
tions was clearly barred by the doctrine of nonreviewability and, in
fact, has not yet been specifically recognized by the Supreme Court
as reviewable. In the interest of justice, however, it should
sometimes be reviewable, though always with the utmost judicial
restraint:

(5)abuse of discretion— This encompasses allegations that the
military actionisarbitrary and capricious, hasno basisinfact,and
all other challenges going to the factual basis of the action.

Of these five categories of challenges, the Court’s decisions in-
dicatethatthe firstthree,andthelargest subcategory of the fourth,
are always reviewable: lack of jurisdiction, violation of statutory
authority, violation of certain regulations, and violations of the
Constitution when the challenge is directed at an unconstitutional
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statute on which the military action is based. To determine the
reviewability of the other challenges, unconstitutionality of the
military action itself and abuse of discretion, a second step is
necessary: a balancing process.

There are six major factors to be weighed in this balancing
process, the firsttwo reflecting the interests of the individual, the
last four the interests of the military:

(1)the nature and strength of the right asserted— This may be
affected by the status of the individual as a member of the military
aswell asby the more usual considerations such asthe source of the
right and its traditional importance.

(2) the nature of the injury threatened or suffered—The
seriousness of the injury is the major consideration here, but its
specificity may also have a bearing.

(3)the degree of military discretion involved — Thisisan extreme-
ly important factor since it reflects the principle of separation of
powers. The courts must be cautious not to usurp theprerogatives
of the President or Congress or of the officials to whom they have
delegated their authority.

(4) the degree of military expertise involved— Technical com-
petence is the consideration here. The courts must recognize the
limitations on their ability adequately tocomprehend all aspects of
the issues at stake and to arrive at an informed solution.

(5) the degree of interference with the military function— This
depends on such considerations asthe nature of the military action
challenged, the nature of the relief sought, the specificity of the
possible relief, and even the quantity of military actions of the kind
challenged.

(6) the special requirements of the military community — The
many ways in which this “specialized society”’33 differs from
civilian society give rise to a number of special requirements.
Foremost among the many considerations here are the military’s
need for aunique kind of discipline and obedience, and the factthat
military members may not unilaterally terminate their service.

This procedure—first determining whether one of the five
reviewable challenges has been raised, then, for the two challenges
for which it is necessary, proceeding through the balancing
process—provides a principled approach for determining the
reviewability of challenges to military administrative activities.
Obviously, itis also improtant to such an approach that the ques-
tion of reviewability be decided, very consciously, separate from
and prior to the merits of the case. And it isabsolutely imperative

s0:Parker v. Levy, 417 U.S. 733, 743 (1974).
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that the court avoid the error of deciding the reviewability of the
military activity itself, rather than the reviewability of the par-
ticular challenge to it. If the same military action is the subject of
several challenges in the same suit, each challenge must be iden-
tified, isolated, and its reviewability determined separately by the
process outlined above. This approach also does much to eliminate
the problem of determining the appropriate scope of review, since
that is largely a matter of deciding which issues, and therefore
which challenges, the court will review in the case before it.

Another questionthatremains iswhat standard of review a court
should use if it determines that it will review a particular challenge
based on an allegation of abuse of discretion. As already observed,
this isan area which calls for the utmost judicial restraint, all the
more so because of Supreme Court precedents againstreview of the
factual basis for military actions. The Court's reference to the
"basis in fact™ test in the Negre case,**¢ though apparently not
deliberate,provides atleast somejustification for theapplication of
that standard, and it is already widely used by the lower federal
courts. In addition, since it is the most limited standard of review
available, it best comports with the need for judicial restraint in-
dicated in other decisions of the Court.

One problem with the basisin fact test is the difficulty the courts
seem to have in genuinely adhering to it; there is a decided tenden-
cy to require a reasonable basis rather than any basis in fact.3
This greatly increases the likelihood of the court substituting its
judgment for that of the agency or official primarily responsible,
exactly what the Supreme Court has indicated must not be donein
reviewing military administrative activities. The courts must
therefore be scrupulous in adhering to the letter and spirit of the
basis in fact test once they determine the factual basis of amilitary
action should be reviewed.

Itis submitted that, if the courtswould consistently follow a prin-
cipled approach in determining the reviewability of challenges to
military administrative activities, the increased degree of predic-
tability would itself have a salutary effect on the entire subject
area. Being more certain of the probable result, individuals would
tend to raise fewer unreviewable challenges and therefore have
fewer unsuccessful suits;the military authorities could be expected
to reduce their reliance on the technical defense of
nonreviewability and to move more swiftly to remedy those
procedures of theirs which tend to provide a basis for successful

*4Negre v, Larsen, consolidated sub nom. Gillette v. United States, 401 U.S. 437
(1971).
5 See K, DAVIS ADMINISTRATIVE LAW TREATISE § 29.07, at 149-52 (1958).
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suits. The courts would experience an overall decline in the volume
of litigation in thisarea. And all parties involved could concentrate
their energies andresources onresolving the substantivequestions

involved rather than struggling with amorphous issues of
reviewability.






ILLEGAL LAW ENFORCEMENT:
AIDING CIVIL AUTHORITIES
IN VIOLATION OF THE
POSSE COMITATUS ACT*

Major Clarence |. Meeks III, USMC**

Here, thenisone of theparamountprinciplesforwhichthe
Revolutionary War was fought; soldiers, needed and
honored in war for the valor and strength that turns back
the nation's enemies, are never to be used against their
civilian countrymen, no matter how expedient their
utilization might seem.’

I. INTRODUCTION

The Posse Comitatus Act provides ample reason for military
commanders to prohibit their subordinates from performing civil
law enforcement missions:

Whoever, except in cases and under circumstances expressly authorized by
the Constitution or Act of Congress, willfully uses any part of the Army or
the Air Force as a posse comitatus or otherwise to execute the laws shall be
fined not more than $10,000 or imprisoned not more than two years, or
both.’

At the same time the press has been questioning whether com-
manders diligently comply with the dictates of the Act,? the courts
have been issuing warnings to the military establishment. In 1972

*This article isanadaptation of athesis presented to TheJudge Advocate General's
School, U.S. Army, Charlottesville, Virginia, while the author was a member of the
Twenty-third Judge Advocate Officer Advanced Class. The opinions and con-
clusions expressed herein are those of the author and do not necessarily represent
the views of The Judge Advocate General's School orany other governmental agen-

cy.

*X‘Judge Advocate, United States Marine Corps; Staff Judge Advocate, Marine
Corps Air Station, Beaufort, S.C. B.A., 1960, Auburn University;J.D.,1970,Univer-
sity of South Carolina. Member of the Bars of South Carolina, the U.S. Court of
Military Appeals and the U.S. Supreme Court.

'Engdahl, Soldiers, Riots, and Revolution: The Law of Military Troops in Civil
Disorders, 57 lowA L. Rev. 1,28 (1971) [hereinafter cited as Engdahl].

218 U.S.C. § 1385(1970).

3See, e.g., Washington Post, Feb. 4, 1972, at Cl, col. 3; Daily Progress
(Charlottesville, Va.), Oct. 10, 1974, at A9, col. 1.
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the United States Supreme Court, in dicta, clearly indicated its
aversion to “any military intrusion into civilian affairs.” In a
more recent case, the United StatesCourtof Appeals forthe Fourth
Circuit ruled that only a technicality precluded it from finding a
violation of the Act and excluding evidence gathered for civilian
authorities by Marines.: Notwithstandingitsholding,the courtad-
monished the military for its participation in civilian law enforce-
ment and issued the following warning:

We reserve, however, the possibility that such [anexclusionary]rule may
be called for should repeated cases involving military enforcement of
civilian law demonstrate the need for the special sanction of a judicial
deterrent.®

Questions of unlawful military involvement in civilian law en-
forcement arise in two general contexts. Thefirstconcerns military
participation at the behest of the President, and the second con-
cerns military aid to local civilian authorities in the performance of
their ordinary law enforcement functions without Presidential ap-
proval or other lawful authority. The former has been the more
topical in the past, and the President’s authority in this area has
been subjectto considerable scrutiny and comment.; In someareas
the President clearly has authority to use military forces for civil
law enforcement by virtue of express statutory authority,”which
constitute express exceptions to the prohibition of the Posse

‘Laird v. Tatum, 408 U S . 1 (1972) (involving a claim of unlawful surveillance of
civilian political activity by the U.S. Army).In a5to4decisionthe Courtheld thata
justiciable controversy did not exist because the plaintiffs had failed to show
specificharm or threat of harm. Thelast paragraph of themajority opinion contains
a clarion warningto the military aboutinvolvementin internal affairs of theunited
States:

Indeed, when presented with claims of judicially cognizable injury resulting from military intrusion
into the civilian sector, federal courts are fully empowered to consider claims of those asserting such
injury; thereis nothingin our Nation’shistory. orin this Court's decided cases, including our holding

today. that can properly be seen as giving any indication that actual or threatened injury by reason
of unlawful activities of the military would go unnoticed or unremedied.

408U.S. at 15.The Court has recognized the Posse Comitatus Act asa limitation on
the use of military forces for execution of civil law. Youngstown Sheetand Tube Co.
v. Sawyer, 343 U.S. 579, 644-46 (1952).

‘United States v. Walden, 490 F.2d 372 (4th Cir.), cert. denied, 416 U.S.983(1974).

sId. at 373.

"See Faust, The President’s Use of Troops to Enforce Federal Laic:,7CLEV.-MAR L.
REv.362 (1968);Poe, The Use of Federal Troops to Suppress Domestic Violence, 54
A.B.A.J. 108(1968);Wiener,Martial Law Today,49MiL L.Rev.89(1970);Comment,
Federal Intervention in the Statesfor the Suppression of Domestic Violence: Con-
stitutionality, Statutory Power, and Policy, 1966 D 'kt L.J. 413; Note, Honored in
the Breech: Presidential Authority to Execute the Laws with Military Force, 83 YALE
L.J. 130 (1973).

810 U.S.C. §§ 331-33 (1970).
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Comitatus Act. Although itis generally agreed thatthe Actapplies
to the President,® that opinion is not universally accepted.!®

More importantly, however, it is in the second context that
questions concerning the application of the Posse Comitatus Act
are surfacing with increased frequency. This article will focus on
the aid given local law enforcement authorities where such
assistance is provided without the approval or knowledge of the
President. Among the continuing questions which this article will
address are whether commanders below the departmental level
have any authority to aid in civil law enforcement; what guidance
the military departments have given subordinate commanders;
whether commanders are properly exercising whatever authority
they possess; and what the potential consequences for abuses of
authority are.

The Act, passed in 1878, was characterized by a federal circuit
judge in 1948 as “this obscure and all-but-forgotten statute.”! In
the only significant published discussion of the Act,Major H.W. C.
Furman observed that since its passage the Act had “seldom been
construed by the courts or Attorney General.”'2 The relative
obscurity enjoyed by the Posse Comitatus Act during thepasthun-
dred yearshas now been lostand the courtsarenow beingrequired
to determine the Act’s applicability. In the last five years, the U.S.
Courts of Appeals for the Fourth13 and Ninth14 Circuits have
decided caseswith significant Posse Comitatus issues, andthe Act
hasrecently been used successfully by defenseattorneysin atleast
three of the so-called “Wounded Knee Indian uprising”
prosecutions.!s Also, for the first time, the Act is being cited in
reported state court decisions.16 Commanders who, unwittingly or
otherwise, continue to test the patience of the federal courts
are surely on a collision course with the Posse Comitatus Act.

9See Youngstown Sheetand Tube Co.v. Sawyer,343U.S.579(1952).Seegenerally
authorities cited in note 7 supra.

108ee Furman, Restrictions Upon Use of the Army Imposed by the Posse Com-
itatus Act, 7 MiL.L. Rev. 85, 98 (1960);Pollitt, A Dissenting View, the Executive En-
forcement of Judicial Decrees, 45 A.B.A.J. 600, 606 (1959).

“Chandler v. United States, 171F.2d 921, 936 (1stCir. 1948).

2Furman, Restrictions Upon Use of the Army Imposed by the Posse Comitatus
Act, 7 MiL. L. Rev. 85 (1960) [hereinafter cited as Furman].

13United States v. Walden,490F.2d 372 (4thCir.), cert.denied,416U.S. 983(1974).

1+United States v. Cotton, 471 F.2d 744 (9th Cir. 1973).

15United Statesv. Jaramillo, 380 F. Supp. 1375(D. Neb. 1974), appeal dismissed,
510 F.2d 808(8th Cir. 1975); United Statesv. Banks, 383 F. Supp. 368 (D.S.D. 1974);
United Statesv. Red Feather, 392 F. Supp. 916 (D.S.D. 1975).

18Hubert v. Oklahoma, 504 P.2d 1245 (Okla. Crim. App. 1972);Burnsv. Texas, 473
S.W.2d 19 (Tex. Crim. App. 1973).
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11 BACKGROUND OF THE ACT

An historical review of the opposition to military involvement in
civil law enforcement in this country and a description of the
specific incidents leading to passage of the Act help put current
issues into clearer perspective.!” Strong opposition to military en-
croachment into civil affairs has surfaced from time to time since
colonial days. Eighteenth century colonists were distraught over
the British practice of requisitioning their property for use as
quarters for British soldiers.'® General Gage, the British military
commander in North America and Governor of the Province of
Massachusetts, recognized this sensitivity and desired tomakethe
quartering of his troops in private homes as light a burden as
possible.!® To reduce military-civilian confrontation, he also
directed that his subordinates avoid using their troops to aid civil
authorities as much as possible.

But conflict was inevitable and it erupted in Boston in 1770in a
bloody and ugly incident known since asthe “Boston Massacre.””2°
Smaller incidents in Boston had finally culminated in this confron-
tation between disorderly citizens and armed soldiers in which five
Bostonians were killed and others were wounded. The troop com-
mander and all but two of his men were acquitted of any wrongdo-
ing.

Boston continued to be the focal point for dissident and protest
activities highlighted by the Boston Tea Party in 1773.2! British
soldiers were used to suppress this and similar disorders, and in
1774 the so-called “Administration of Justice Act” was passed by
Parliament. Although it provided thatthe use of excessive forcein
suppressing disorders was punishable, it also permitted the
removal of the trials of law enforcement officialsincluding soldiers
to other colonies or to England. The net effect was to makethetrial
of any offender very difficult.2

The Declaration of Independence specifically enumerated the
colonists’ objections to military interference with their lives. It
criticized the King and English Parliament “for quartering large
bodies of armed troops among us,” and “for protecting them by a
mock trial, from Punishment for any Murders which they should

"For a comprehensive development of military involvementin civil disorders see
Engdahl, supra note 1.

188ee 3 G. BANCROFT. HISTORY OFTHE UNITED STATES 105,481 (1916) [hereinafter
cited as BANCROFT].

198ee F. WIENER. CIVILIANS UNDER MILITARY JusTICE 79-80 (1967).

208ee 3 BANCROFT, supra note 18, at 368-78.

21]d. at 443-58.

22See Engdahl, supra note 1,at 26.
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commit on the Inhabitants of these States.” Itfurther criticized the
King for having “affected to render the Military independent of
and superior to the Civil Power.”

Throughout the Constitutional Convention convened in 1787,
one of the major problems confronting the delegates was how to
handle their fear of a standingarmy. For example,in the sessionon
August 18,1787, there was considerable controversy over whether
there should be a standing army at all or whether it would be
preferable to be dependent solely upon the statemilitias. Under the
latter proposal the federal government was to provide some coor-
dination and regulation of the militias in order to have auniformly
disciplined and trained force.2> General Pinckney of South
Carolina argued for a national armed force but proposed that the
Constitution provide for very specificregulation of this force by in-
cluding in it prohibitions against quartering troops in private
homes and maintaining a peacetime force exceptby legislative ap-
proval. He also wanted to include a statement that the military
would always be subordinate to civil authority.?* Although these
specific measures were not included in the final draft of the Con-
stitution, the records of the debates indicate that the drafters were
quite concerned about insuring absolute civilian control over the
military. Therefore, they did include affirmative safeguards to pre-
vent the military from accruing too much power.2® The legislative
branch was given the authority to raise a standing army?® and to
control the state militias when “in the service of the United
States.”2” Another significant legislative control over the military
was the provision for frequent review of military appropriations.
This control was established by specifying that funds could be ap-
propriated for not longer than two years;?® and that although the
President was designated Commander in Chief,?® the power to
declare war was reserved to the legislative branch.

The issue of the proper role for a national military force was
raised in the states during the ratification process. Convention
delegate Luther Martin, reporting to the Maryland legislature in
November 1787 commented that ““. . .when a governmentwishes

232 M. FARRAND, THE RECORDS OFTHE FEDERAL CONVENTION OF 1786,at329-33(rev.
ed. 1937) [hereinafter cited as FARRAND]; G. HUNT & J. ScoTT, THE DEBATES IN THE
FEDERAL CONVENTION OF 1787, at 217 (1920).

242 FARRAND, supra note 23, at 334-35.

258ee 2 G. CURTIS, CONSTITUTIONAL HISTORY OF THE UNITED STATES 527-31 (1897).

26 UJ.S. ConsT art. I, § 8,cl. 12.

27d., cl. 186.

281d., cl. 12.

22 US. Const art. 11, § 2.

30 U.S. Const. art. 1, § 8, cl. 11.
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to deprive its citizens of freedom, and reduce them to slavery, it
generally makes use of a standing army for that purpose.”?
Several states were quite concerned about the roles a standing
army might fulfill, a concern that is reflected in those portions of
the Bill of Rights dealing with the necessity of a state militia and
the right of the people to keep arms?3? and with the restrictions on
quartering soldiers in private homes.33

The Judiciary Act of 1789 contained this country’s first posse
comitatus legislation. In specifyingthe duties of federal marshals,
the Act provided, in part, that*“. . .heshall havethe power to com-
mand all necessary assistancein the execution of his duty. . . .”’3
The Act did not specify that the marshal could call upon military
forcesto actas his posse, but three years later such a provision was
included in an act which authorized the use of militiain various cir-
cumstances, for instance to assist the marshal’sposse in executing
civil law.35 This provision gaverisetothe practice of using military
personnel, both militia and regular, to act as assistantsto civil law
enforcement officials.

The Act of 1792, however, authorized the use of militia, not
regulars, making an intentional distinction between the two com-
ponents based on the constitutional provision which allowstheuse
of militia in executingthe law.3¢ Unfortunately the passage of time
eroded this distinction andregularswere called upon to serveinthe
marshal’s posse.?” It is significant to note that when military per-
sonnelwere called outto servein a posse, they were considered to be
performing the duty of all adultcitizenstorespond to themarshal’s
call.?®8 In 1854 the Attorney General, citing the Lord Mansfield
Doctrine of 1789, opined that persons serving in a posse comitatus
were performing a citizen’s duty regardless of their individual
status, whether civilian, militia or regular.?® In essence the

313 FAKRAND, supra note 23, at 209.

2 J.8. ConsT. amend. II.

# U.8. Cowst. amend. III.

“Act of Sept. 24, 1789, ch. 20, § 27, 1 Stat. 87.

$Act of May 2, 1792, ch. 28, § 9, 1 Stat. 265.

% U.8. Coxst art. I, § 8, cl. 15.

716 Or. ATT'Y GEN. 162-64(1878).Discussingthe Act of 1789,the Attorney General
stated: “It has been the practice of the Government sinceits organization (sofar as
known to me) to permit the military forces of the United States to be used in subor-
dination to the marshal.” Id. at 163 (emphasisadded). No distinction is made
between regular and militia.

#The 1792Act did, however, provide thatthe President could call outthemilitia as
amilitary force but only when aninternal disorderwasso violent that it could notbe
suppressed by the efforts of the normal law enforcement agency, the marshal and
his posse. Act of May 2, 1792, ch. 28, § 2. 1 Stat. 264.

996 OP ATT'Y GEN 466, 473 (1854).
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Mansfield Doctrine posited that soldiers could be called out by the
marshal to aid in quelling internal disorder and that in so doing,
they were acting as civilians and not as soldiers.*® This basic
philosophy was reiterated in an 1860 Opinion of the Attorney
General. That Opinion stated that a military force could be used
internally only asthough itwere a civilian posse and that on “such
occasions especially, the military power must be kept in strict sub-
ordination to the civil authority, since it is only in aid of the latter
that the former can act at all.”*!

With the exigencies of the Civil War, the attitude toward using
military force to aid civil authority became even more liberal until
gross abuses precipitated a return to the strict prohibition the
Founding Fathers had envisioned. The trend toward liberalization
began in 1861 when Congress replaced that portion of the 1792
legislation which limited presidential use of military force to
situations where order could not be restored by ordinary law en-
forcement measures. The new act permitted the President to call
out militia or regular forces when in his judgement it became im-
practicable to enforce the law with ordinary measures.*?

During Reconstruction the once staunchly upheld principle of
not using the regular military establishment for internal law en-
forcement was further eroded. The Reconstruction Act of 1867 im-
plemented the congressional belief that military government rule
was necessary in the Southern states.*® Military districts governed
by military commanders were established and during the period
from 1866 through 1877 federal troops were used to quell disorders
throughout the South so frequently that recounting individual in-
cidents would add littletothe historical development of military in-
volvement during that period. As the states were restored to the
Union, civil authority gradually acceded to the law enforcement
functions.

Despite the Presidential pardons granted to all secessionists in
1868¢¢ and the restoration of all the Southern statesto the Union by
mid-1870,45 embittered feelings remained, generating strife which
resulted in the continued use of military forces. One of the better
known instances involved suppression of Ku Klux Klan activities

4See Engdahl, supra note 1,at 45.

419 Op. ATT'Y GEN. 516, 522 (1860).

2Act of July 29, 1861, ch. 25, § 8, 12 Stat. 281.

43Act of March 2, 1867, ch. 153, 14 Stat. 428.

44See 6 J. RICHARDSON, MESSAGESAND PAPERS OFTHE PRESIDENTS 1789-1897,at 708
(1898) [hereinafter cited as RICHARDSON].

45See A. SCHLESINGER,POLITICAL AND SOCIAL HISTORY OF THE UNITED STATES1829-
1925,at 244-47 (1927)[hereinafter cited as SCHLESINGER].
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in South Carolina. Under the 1871 Ku Klux Klan Act «¢ President
Grant, at the Republican governor's request, sent federal troops
into the stateto apprehend klansmen and later suspended the writ
of habeas corpus throughout a large portion of the state.*’

As the use of troops to enforce civil law was reaching its high
water mark in 1876, dissatisfaction with such use of troops was
gaining momentum, especially in Congress. Until passage of the
Posse Comitatus prohibition in 1878, the improper use of troops
became a common method of aiding revenue officers in sup-
pressing illegal production of whiskey; assisting local officials in
quelling labor disturbances; and insuring the sanctity of the elec-
toral process in the South by posting guards at polling places.*®
However, Reconstruction politics and the resurgence of the
Southern Democrats forced a reexamination of the issue.

With the passage of the General Amnesty Actin 1872,two-party
politics reemerged inthe Southernstates.*® By 1874,the U.S. House
of Representatives was back under Democratic control,*® and by
theend of PresidentGrant's term in 1877the white Democrats were
again in control of all the Southern states except for Florida, South
Carolina and Louisiana.>* The 1876 presidential campaign pitted
Samuel J. Tilden, Democrat from New York, against the
Republican nominee, Rutherford B. Hayes.?? Thatyear seven thou-
sand special deputy marshals were sent to watch the polls in the
South.53 In October, two months before the election, the incumbent
Republican Governor of South Carolina asked President Grant to
send troops to perform law enforcement functions in his state.
Grant complied.>* After the balloting, the troops were ordered to
guard the local boards of canvassers in South Carolina, Florida,
and Louisiana where the outcomes of the elections were not
clear. Tilden had 184 uncontested electoral votes, one short of the
majority needed for election. Hayes had 165and most newspapers
in the country had declared Tilden the winner.>® The electoral votes

#Act of April 20, 1871,ch. 22, § 3,17 Stat. 13.

477 RICHARDSON, supra note 44, at 132-41.

1#See Note, Honored in the Breech: Presidential Authority to Execute the Laws
with Military Force, 83 YALE L.J130 (1973).

19See SCHELSINGER. Supra note 45, at 252.

s0E. SPARKS, THE AMERICAN NATION. NATIONAL DEVELOPMENT 1877-1885, at 119,
(1907)[hereinafter cited as SPARKS].

515 W. WILSON. A HISTORY OF THE AMERICAN PEOPLE 99 (1902).

»20d. at 104.

53SPARKS, supra note 50, at 124.

547 J. RHODES, HISTORY OF THE UNITED STATES 1850-1877, at 225 (1906)[hereinafter

cited as RHODES].
s ]d. at 227-29.
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in Florida, South Carolina, Oregon and Louisiana were contested
and double votes were submitted, one set certified by the
Democratic Party and one by the Republican Party in each of those
states. A total of twenty electoral votes, exactly the number Hayes
needed for victory,>® was the subject of dispute. A special commis-
sion composed of eight Republicans and seven Democrats was to
settle the controversy and as expected, each set of contested votes
was awarded to the Republican candidate by an 8to 7 vote.5” Hayes
was elected President and the Democrats were outraged and
generally united in the belief that the use of federal troops was, in
part at least, responsible for the loss of the election.®®
The House of Representatives, with a Democratic majority,
demanded that President Grantreport on his use of military forces
in the South during the election. OnJanuary 22,1877 he complied
and in his report stated that troops were used to counter intimida-
tion and that they had not interfered with anyone’s voting rights.
Thetenor of his report was that he provided troopstoactasaposse
for themarshals in order “tosecurethe better execution of the laws
.7 Thisreport was immediately given close attention,andin
March during House debates over the Army Appropriations Bill for
the fiscal year ending June 30, 1878,the use of troops in the South
was severely criticized:° “American soldiers policemen! Insult if
true. . ..”8t Chargeswere madethatthe Armyhad become astate
constabulary andthatthe Attorney Generalhad directed that‘. , .
any marshal . .. may upon his own private judgment, order any
officer, even the General of the Army, to obey his command.”62
However, over the protests of avocal minority,®2 amajority of the

569 E. WILEY & I. RINES, THE UNITED STATES: ITS BEGINNINGS, PROGRESS AND
DEVELOPMENT 473-77 (1913).

577 RHODES, supra note 54, at 261-79.

58See notes 59-63 infra.

597 RICHARDSON, supra note 44, at 421.

800n March 2,1877 Representative Atkins, calling forareductionin the sizeof the
Army, charged that in the preceding session the Congress had been deceivedby the
War Department and had authorized the enlistment of 2500 additional troops to be
used on the frontier, which troops were actually sent into the Southern states. He
declared that “the Army as an adjunct of civil government is wholly unnecessary
and actually hurtful.” 5 Cone. Rec. 2112 (1877) (remarks of Mr. Atkins).

511d.

625 CoNG. REC. 2117 (1877)(remarks of Mr. Banning).As a part of the reduction in
force, Representative Banning also recommended that the Bureau of Military
Justice be entirely abolished.

63 Itis notthe mere number of troops authorized, itis not merely the cost of the Army; it is the question of
the employment of the Army. This is the cause ofthe deep feeling which prevades the people of this
countrytoday. , . .Thefactis that a widespread belief exists that the Army of the country has been
employed and is still being used for purposes dangerous to the liberties of the country.

5 CoNG. REec. 2159 (1877) (remarks of Senator Bayard).
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Senatedisagreed with the House proposals thatthe Army be reduc-
ed and that it be specifically prohibited from enforcing the law.
Consequently the 44th Session adjourned without providing ap-
propriations for the Army for the next fiscal year.

The ardent desire to restrict the Army’s role in civil affairs
carried over to the next session of Congress and surfaced with
greater intensity during debates on the Army Appropriation Bill
for the fiscal year endingJune 30,1879. In the House itwas argued
that the Army had been improperly used to execute local laws, to
control striking workers, to collect taxes and to arrest offenders.
House members charged that these improper actions had been per-
formed at the behest of United States Attorneys and marshals, in-
ternal revenue agents, state governors, sheriffs and other local law
enforcement agents. Various Army reports were cited showingthat
in 1871 four companies helped collect revenue in New York, that
from 1871 through 1875 there were more than 441 reported in-
cidents in Kentucky in which soldiers were called out to aid federal
and state law enforcement authorities, and that in 1876 at least
seventy-one detachments of soldiers aided civil authorities. These
reports further indicated that Army commanderswere dissatisfied
withthe law enforcement assignmentsof their troops.®¢ Represen-
tative Ellis argued that a request for a large Army wasreally are-
quest for a “national gendarmerie, . . .anational police force.”85
The House voted to amend the Appropriations Act by including a
prohibition against using the Army in a law enforcement role.5¢
The Senate’s initial reluctance was overcome after it was made
clearthatthe amendmentprohibited use of themilitary in alaw en-
forcement role but thatitdid not prohibit use of the military for pur-
poses expressly authorized by the Constitution or Congress.®”

Shortly after the bill’s passage the Attorney General, in response
to a request from the Secretary of the Treasury, voiced his opinion
that the long-standing practice of using troops as a posse comitatus
had been disallowed at the direction of Congress and that troops

647 Cona. REC. 3579-82 (1878) (remarks of Mr. Kimmel).

851d. at 3718 (remarks of Mr. Ellis).

87 CoxG. REC. 3845 (remarks of Mr. Knott); id.at 3877. The House vote in favor of
the amendment was 130to 117 with 44 abstentions.

67The amendment read:

From and after passage of this act it shall not be lawful to employ any partofthe Army of theunited
States,asa posse comitatus, or otherwise, for thepurposeof executing thelaws, exceptin such cases
and under such circumstances as such employment of said force may be expressly authorized by the
Constitution or by act of Congress; and any person willfully violating the provisions of this section
shall be deemed guilty of a misdemeanor and on conviction thereof shall be punished by fine not ex.
ceeding $10.000 or imprisonment not exceeding two years or both such fine and imprisonment.

7 ConG REc. 4648 (remarks of Senator Sargent).
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were available only when specifically directed by the President.®®
Thus theindiscriminate use of regular forcesin civil affairs cameto
a halt— at least on paper.

111. APPLICABILITY TO THE MILITARY
DEPARTMENTS

The preceding review of the circumstances which generated the
Posse Comitatus Act should provide a useful reference point for
dealing with current problems of military assistance to civilian
authorities. This section will determine which personnel, whether
in uniform or not, the commander must prohibitfrom participating
in local law enforcement activities. This determination will be
divided into the major categories of duty statusandbranch of serv-
ice. The first, consideration of the duty status of the individual,
may be subdivided into three major subcategories: Regular,
Reserve, and National Guard; civilian employees of the military
departments will also be considered. The second aspect, considera-
tion of the Act’sapplicability to the various branches of the armed
forces, isnecessary because the original Act was attachedasarider
to an Army Appropriation Bill and thus did not mention the other
existing services. This fact has resulted in some confusion which
hopefully has been resolved by recent federal judicial interpreta-
tion.

A.DUTY STATUS OF THEINDIVIDUAL

The key to resolving which individuals are covered by the Act
can be found in the historical development of military involvement
in civil matters. As previously discussed, the great reluctance to
create a national standing armed force was followed by a clear
differentiation between the roles of the armed forces on the one
hand, and the militia on the other.In 1792Congress authorized the
use of militia, not regular forces, asaposse comitatusinaid of local
law enforcement. This distinction, steadfastly maintained
throughout the nation’s first hundred years, was ignored and
almost forgotten during the turmoil duringand after the Civil War.
The desire to reinstitute this distinction led to the passage of what
isnow the Posse Comitatus Act. It was the statemilitiaand notthe
standing army that was to be the lastresort in reestablishing civil
order according to the constitutional scheme that the militia’smis-
sion was to suppress internal disorder and the standingarmy’sto
protect against external enemies.®® Thisbasic distinction should be

6516 Op ATT'Y GEN 162-64 (1878).
697 coNG Rec 3581 (1878)(remarks of Mr. Kimmel).
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borne in mind when deciding if a person or group is included in the
phrase “any part of the Army” as that phrase is used in the Act.

1.Regular Forces

On itsface the Act prohibits the use of regular forces. This limita-
tion is the essence of the prohibition — activeduty federal forcesare
not to perform civil law enforcement functions.

2. Reserve Forces

A cursory review may lead to the conclusion thatno valid distinc-
tion can be made between regular andreserve forceswith respect to
the Act’sapplication. In the only definitivearticle published on the
Posse Comitatus Act, Major H. W. C. Furman maintains that the
prohibition applies only to reservists on “activeduty in the service
of the United States,”’ reasoning that the Act only applies to
troops on active duty because the original House version of the
Appropriation Bill prohibited the “employment of any troops.”?!
Thisapproach appearsvalidif Furmanisusing “activeduty” inits
generic sense rather than as a term of art. The generic definition
signifiesanyone with areserve affiliation duringthetimeheis per-
forming any official reserve function.Unfortunately Furman does
not clearly define histermsand confusion arisesbecause the armed
servicesuse “activeduty” as aterm of art. For example, itisused to
describe areservist’s status when he is performing two weeks’ an-
nual training,’? whereas the status of a reservist performing a
weekend drill is denominated “inactive duty training.”"® Clearly
the Army’s position is that the Actappliestoreserves as a general
rule,* but the Army position is not so clear asto reserves perform-
ing inactive duty training. It can be inferred from one opinion of
The Judge Advocate General of the Army that since these reser-

"WFurman, supra note 12, at 101.

17 ConG REC. 3845 (1878) (remarks of Mr. Knott).

728ee 10 U.S.C. § 101(22) (1970).

"See 10 U.S.C. § 101(31) (1970);37 U.S.C. § 206 (1970).

7+See DAJA-AL 197213999, 12 April 1972 (Reviewing proposed legislation which
would authorize members of the Ready Reserve to assist the Bureau of Customsin
its programs to prevent the illegal entry of narcotics into the United States. The
Opinion states that the proposal, if enacted, would constitute an express exception
to the Posse Comitatus Act and thus the Reserves could aid in enforcing the drug
laws.); DAJA-AL 1973/4738, 2 Oct. 1973 (Respondingto areserve judge advocate’s
request for guidance concerning use of Reserves for various community programs.
Theopinion citesan earlier sixteen page opinion (JAGA1956/8555, 26 Nov. 1956)on
Posse Comitatus Act prohibitions as being applicable to Reserves.);accord, Marine
Corps Bulletin 3440 (5April 1973)(Applyingthe prohibitions of the Actto Reserves.
This directive had a self-cancellation date of 31 March 1974 and has not been
reissued.).
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vists are not on *“active duty,” the Posse Comitatus Act does not
apply tothem.™ Itistruethatareservist receiving military instruc-
tion on a weekend or week night, although wearing an Army uni-
form and being paid by the federal government,”® may notbe deem-
ed to be on “active duty.” But does this technical definition really
exclude him from the prohibitions of the Act? Could he properly
leave duringthattraining period inresponsetoamarshal’s call for
assistance? Itisdifficult to avoid the conclusion thatthe Congress
which passed the Act would be offended by such a notion. Their
purpose was to keep the federal forces out of civil affairs. Thispur-
pose would surely be thwarted by allowing areservist undergoing
“inactive training” to fall out (probably in uniform) for duty with
the sheriff.

The Posse Comitatus Act, as reenacted in title 18of the United
States Code, isa federal criminal statute,andthusitstermsshould
be strictly construed. But holding that a “reserve inactive training
status” removes one from “any part of the Army” seems absurd.
“But whatever may be said of the rule of strictconstruction, it can-
not provide a substitute for common sense, precedent, and
legislative history.”?”

Itisalsohelpful to consider thedefinitionsof pertinent termsin
the United States Code to determine whether reserves may proper-
ly be considered “any part of the Army.” Since title 18 defines
neither “Army” nor “reserve,” definitions of those terms must be
sought elsewhere. In title 10, “Armed Forces,” the Code states in
pertinent part that the Army is composed of the Regular Army
“and Army Reserve”’® and that the Army Reserve includes all
reserves who are not members of the Army National Guard of the
United States.” No distinction is made between “inactive duty

738ee JAGA 1970/3745, 17 April 1970 (responding to requests from reserve unit
commanders and advisors for guidance concerning what actionsthey might take to
defend their training centers against attacks by civil dissidents). The inquiry which
precipitated this opinion specifically asked if the factthatreserve personnel were on
reserve duty training (UnitTraining Assembly — an inactive duty status, or Active
Duty Training— an active duty status) had any bearing on the situation. The Opin-
ion states that federal troops on active duty, including Reserves, can be used to
protect federal property (when local civil authorities cannot or will not); however,
Reserves not on active duty cannotregardless of whether or not they are present at
the training center. The Opinion then states that the Posse Comitatus Act is not
applicable to Army Reservists not on active duty. Thus it can be inferred that the
opinion means that the Act is not applicableto Reserves in an inactive duty status
who are attending a Unit Training Assembly.

7637 U.S.C. 1206 (1970).

"7United States v. Standard Oil Co., 384 U.S. 224, 225 (1966).

7810 U.S.C. § 3062(c) (1970).

7910 U.S.C. § 3076 (1970.)
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training” and “active duty” leading to the conclusion that no dis-
tinction need be made and that reservists undergoing “inactive
duty training” are part of the Army.

Further support for this conclusion can be found in the recent
federal district court decision, Jones v. Secretary of Defense,8°
Members of the 5501 U.S. Army Hospital Reserve Unit had been
ordered to participate in a parade honoring the Veterans of Foreign
Wars during its national convention. Several members of the unit
sought to enjoin the Secretary of Defense and other defendants
from requiring their participation in the parade. The record makes
clear that while participating in the parade the members would
have been in aninactive duty training status. One of the plaintiffs
alleged that his participation would result in a loss of wages from
his civilian employer. The judge, denying the motion for a tem-
porary restraining order, indicated that he was doing so with the
understanding and on the condition that the plaintiffs be given
credit for having participated in a reserve training assembly or
drill session.

Among the substantive bases for requesting the injunction was
the claim that the order to march inthe parade was in effect forcing
the reservists to act as a posse comitatus. The judge ruled that the
Act proscribed law enforcement activities, none of which were con-
templated by the defendants’ order. While the district judge ob-
viously considered that the Act’s limitations applied to the plain-
tiffs insofar as their status was concerned, he specifically held that
he could not find that the reservists were “beingbanned together to
execute the civil or criminal laws of the United Statesor of a state or
county”®! by marching in a parade. Thus, the case implicitly af-
firms the view that the Posse Comitatus Act may apply to reserves
undergoing inactive duty training.

Significant factors to remember are that a reservist at weekend
drill or weeknight training is functioning under the direct control
and authority of the federal government, that he is being trained
for federal service and that he is being paid by the federal govern-
ment. The legislators who enacted the Posse Comitatus Act would
hardly conclude that these men were not “part of the Army”
because technical definitions created by the armed forces to
differentiate training categories seem to remove one group of reser-
vists from a military definition of “active duty.”

3. National Guard
The “National Guard” designates what has been known

7346 F.Supp. 97 (D. Minn. 1972).
“id. 100.
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historically as the militia82 which now may be called upon to per-
form service for the federal government.83

It has generally been held that the Posse Comitatus Act applies
to the National Guard only when-it performs federal service.?
However, on its face arecent federal district court decision seemsto
refute this. United States v. Jaramillo®® arose out of the so-called
“Wounded Knee” Indian disorders in 1973where members of a dis-
sident Indian group forcibly took control of the village of Wounded
Knee, held hostages, entered the U.S. Post Office by force, es-
tablished an armed perimeter and denied federal investigators
access to the area. After federal marshals and other law enforce-
ment agents had established roadblocks on the major accessroads
to the village, the defendant Jaramillo attempted to break through
the federal lines in order to join his comrades inside the agents’
perimeter. He was apprehended and subsequently indicted for in-
terfering with law enforcement officers in the performance of
duties during a civil disorder.8¢

One of the elements of proof of the offense charged wasthat the
law enforcement officers were lawfully engaged in the lawful per-
formance of official duties. The defendant argued that participa-
tion of Army and National Guard personnel during the disorder
violated the Posse Comitatus Act and that consequently, the civil
officers were not lawfully engaged in the performance of their
duties. The court agreed that if the Act had been violated, the civil
authorities had not acted lawfully and thus the Government could
not meet its burden.

The court discussed the involvement of two Regular Army
colonels and personnel of the Nebraska and South Dakota
National Guards. The colonels, sentto Wounded Knee asDepart-
ment of Defense observers, exceeded thatrole asthey actively aided
the civil authorities in advisory capacities. Nebraska National
Guard personnel actively participated in the law enforcement ac-
tivities by making at least one aerial reconnaissance of the site,
while mechanics from the South Dakota National Guard main-
tained the armored vehicles in the area.

The court, while not indicating whether or not the National
Guard had been federalized, determined that the National Guard

8210 U.S.C. § 311 (1970);“The National Guard isthe modern Militia reserved to the
States by Art. I, § 8, cl. 15, 16 of the Constitution.” Maryland v. United States, 381
U.S. 41, 46 (1965).

83See 10 U.S.C. §§ 331-33 (1970).

84See Furman, supra note 12, at 101.

85380 F. Supp. 1375 (D. Neb. 1974), appeal dismissed, 510F.2d 808 (8th Cir.1975).

818 U.S.C. § 231(a) (3)(1970).
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personnel, as well as the Army colonels, were “part of the Army”
under the Act. The decision, however, leaves two questions unad-
dressed; and although the record of the case provides tentative
answerstothese questions,itisdifficult to decide whatinformation
the judge utilized in reaching his decision. The first and less dif-
ficult question is whether the law enforcementactivity at Wounded
Knee was carried out at the direction of the President under any
specific exception to the Act. Therecord revealsthatno such excep-
tion was applicable and that the Act’sprohibition againstthe use
of the armed forces clearly applied to the use of the military per-
sonnel at Wounded Knee. The second unresolved question is
whether the court determined that the National Guard had been
federalized at the time of its use for law enforcement purposes or
that itwas operating in its normal status as a state militia rather
than as a federal force.

Despite the court’s failure to explicitly addressthese issues, itdid
find that the National Guard personnel as well as the active Army
colonels were “part of the Army” under the Act, and without mak-
ing a specificfindingthatthe Acthad beenviolated, itheld thatthe
military participation was the primary basis for determining that
the prosecution had failed to prove beyond a reasonabledoubtthat
the civilian authorities had acted lawfully. This lapse makes it
possible to argue that the court found the Act to be applicable to
National Guard personnel whether acting as state militia or as
federalized troops.

Such an implication would, however, be atvariance with the fact
that the Nebraska personnel had been ordered to federal active
duty making the Posse Comitatus Act applicable to their utiliza-
tion. The mechanics from South Dakota were actually federal
civilian employees who worked for the South Dakota National
Guard as technicians. They were also members of the National
Guard but were not participating as federalized Guardsmen and
evidently were acting solely as civilian employees of the federal
government.t” Thejudge in Jurumillo correctly concluded that the
use of the Nebraska National Guard was improper. Apparently he
assumed that the South Dakota personnel were federalized
Guardsmen or that as federal employees who worked for the
National Guard they werein effect federal troops. Alternatively, he
may have felt that clarification of their unique and confusing
status would not affect the outcome of the case and might un-

"Interviews with officials of the National Guard Bureau,March 6,1975.These of-
ficials’ request for anonymity has been honored. The mechanics from the South
Dakota National Guard were employed under 32 U.S.C. § 709 (1970).
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necessarily detract from the opinion’s value as a censure of and
warning to federal law enforcement agencies.s®

4. Civilian Employees

The Army and Navy have long held that the prohibitions of the
Posse Comitatus Act do not apply to civilian employees of those
Departments. For example, The Judge Advocate General of the
Army hasopinedthat civilian guards can perform trafficdirection
functions outside the gates of a military base on public roads dur-
ing peak traffic hours when traffic is coming and going from the
base, and the local civil authorities will not provide the service.®®
Similarly, The Judge Advocate General of the Navy hasheld that
the Act would not be violated if civilian guards at a Navy installa-
tion were deputized by local civil authorities to aid in patrolling a
publicrecreation area used by large numbers of military personnel
and their dependents.®°

There are, however, pitfalls in this area to which commanders
should remain alert. The civilian employees who engage in civil
law enforcement are often employees who perform law enforce-
ment functions for the military, generally guards and in-
vestigators. The Army’s position concerning the use of civilian
guards appears to be valid, especially where the civil enforcement
function isin furtherance of or related to a military need asin the
trafficcontrol situation. In asituation similartothedeputization of
civilian guards from military bases noted above, it might be
preferable to have the guards deal primarily with military per-
sonnel and their dependents.

The use of civilian investigators employed by the military toen-
forcethe civil laws containsthe greatest potential for violatingthe
Act. For example, the Naval Investigative Service which in-
vestigates espionage, sabotage, subversive activities, fraud and
major criminal offenses®! usually has agents assigned to offices

88Cf. Maryland v. United States, 381 US. 41 (1965), where the United States
Supreme Court carefully distinguished between the responsibilities and liabilitiesof
Guardsmen and regular forces in the area of tort claims, holding that the Federal
Tort Claims Act isnot applicable to the Guard unless itisin federal service. See also
Annot., 14 L. Ed. 2d 892 (1965).

89JAGA 1956/6462, 11 Sept. 1965 (tracing the legislative history of the Posse
Comitatus Act). The Opinion concludes that “any part of the Army” was a term of
art and at the time of enactment and did not include civilians.

900p. JAGN 1965/5184, 23 July 1965;0pP.JAGN 1973/6959, 20 Aug. 1973(reaffirm-
ing the opinion that the Posse Comitatus Act does not bar civilian employees from
participating in civilian law enforcement activities). The Opinion concerned possi-
ble aid to local authorities by a civilian employeemarijuana detection dog handler.

91SECNAVINST 5430.13B (12 March 1965).
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located in proximity to major Naval and Marine Corps in-
stallations. The director or senior agent of a branch office isusual-
ly an active duty Navy officer. In a recent opinion The Judge Ad-
vocate General of the Navy stated that even though these civilian
agents work directly for military officersthey are not precluded by
the Posse Comitatus Act from assisting civilian law enforcement
agencies.?? Discussing the legislative history of the Act,the Opin-
ion emphasized several instances where the terms “military” and
“troops” were used and concluded that the Act applied solely to
military personnel. That conclusion was further supported by
reference to the widespread practice of civilian localities with con-
current jurisdiction over military installations or with complete
jurisdiction subject to the United States’ proprietary interest. Such
localities often deputize the civilian guards employed by the in-
stallation in order to allow them to assist in enforcing local law.

The practice of deputization is not really a valid analogy to the
use of civilian investigators employed by the military to enforce
civil laws. The Opinion fails to point out that a predominant
military purpose usually exists where civil servant guards have
been deputized. The procedure is used to allow the guards to per-
form a law enforcement function on the military reservation that
otherwise could not be accomplished. Evenif the Opinion has merit
technically, itignores the Act’s real purpose of keeping the military
out of local civil affairs. The civilian investigators operate under
the immediate supervision of military officers who are prohibited
by the Act from aiding local authorities. Holding that the civilian
subordinates are not also prohibited allows a principal to ac-
complish things through his agentthat he could not otherwise law-
fully dohimself. It is foolhardy to assume thatitisonlythe sightof
the man in military uniform aiding the sheriff that tends to offend
the civilian community.

B. APPLICATION TO THE VARIOUS
DEPARTMENTS

In its original form the Posse Comitatus legislation prohibited
only the Army from aiding civil authorities.93 In 1956 the Posse
Comitatus Act was added to title 18 of the United States Code,%*
and the Air Force was included to reflect earlier legislation
separating the Air Force from the Army.%> Considerable contro-
versy has resulted from the fact that the Department of Navy

»20p JAGN 197476836, 18 Sept. 1974.

9iSee Note 67 supra.

#4Act of Aug. 10, 1956, ch. 1041, § 18, 70A Stat. 626.

w3 Act of July 26, 1947, ch. 243, §§ 207(a), 208(a), 305(a), 61 Stat. 502.
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(Navy and Marine Corps) has not been specifically included inthe
Act. There is, however, little doubt that the original proposal was
meant to be applicable to all services; itincluded the phrase “land
or naval forces.”? The enactment of the original Posse Comitatus
prohibition asan amendmentto an Army Appropriation Bill gives
rise to the assumption that “naval” was deleted as inapplicable
and inappropriate for inclusion in anact pertaining to one service
alone.

The Opinions of The Judge Advocate General of the Navy have
shifted from: “[the Act] has no application since that statute does
not apply to naval personnel”?” to “Although. ..not prohibited un-
der the Posse Comitatus Act. . .,the policy of the Navy is to follow
the spiritof thestatute...”?®and“. ..itisthepolicy of the Navy and
Marine Corps generally to comply with the restriction imposed by
the statute.”9s

A 1968Department of Defense Directive declared that “Although
the Navy and Marine Corps are not expressly included within the
provisions, the Act is regarded as national policy applicableto all
military services of the United States.”1% Although this statement
of policy was included in a regulation applicable only to the use of
the military during civil disturbances, there isnoreason to believe
that the policy would not be applicablein all circumstances. Three
years later, in a revision of that Directive, almost identical
phraseology was used in discussing the Posse Comitatus Act ex-
cept that no reference was made tothe Navy and Marine Corps.10!
That portion of the Directive mentions only the Army and Air
Force. The latestrevision of this Directive also omitsany reference
to the Navy and Marine Corpsinthisregard,'2 arguably signaling
achange in the Department’s policy.1°3 However, the Secretary of
the Navy published a regulation which, like the aforementioned
1968 Department of Defense Directive, provided that the Depart-

96 That from and after the passage of this act it shall not be lawful to use any part of the land or naval
forces of the United Statesto executethelaws either asa posse comitatusor atherwise, exceptin such
cases as may be expressly authorized by act of Congress.

7 ConG. Rec. 3586 (1878) (remarks of Mr. Kimmel).

970p. JAGN 1954/213, 6 April 1954.

s0p. JAGN 1965/5184, 23 July 1965.

920p, JAGN 1973/1508, 26 Feb. 1973.

100Dep’t of Defense Directive No. 3025.1 (June 8, 1968).

101Dep’t of Defense Directive No. 3025.1 (Aug. 19, 1971).

102Dep’t of Defense Directive No. 3025.1 (Aug. 19, 1971, reissued Dec. 4, 1973).

1038ee Note, Honored in the Breech: Presidential Authority to Execute the Laws
with Military Force, 83 YALE L.J. 130 n.1 (1973).
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ment of the Navy will comply with the Posse Comitatus Act as a
matter of policy.194

This impact of the Act and implementing regulations on naval
assistance to civil authorities squarely confronted the court in
United States v. Walden,'% a case involving the alleged unlawful
sale of firearms. While investigating suspected violations of the
Federal Firearms Act,1%¢ the Treasury Department used three
Marine enlisted men as undercover agents to pose as ordinary
purchasers and buy weapons from the defendants' retail gun shop.
Attrial the defendants were convicted primarily onthe basisofthe
marines' testimony. The defendants unsuccessfully attempted to
suppress that testimony, claiming that the investigation violated
the Posse Comitatus Act and the Navy Instruction!®” which
adopted the policy of the Act. The Court of Appeals for the Fourth
Circuit upheld the convictions but held that the use of the marines
violated the Navy regulation which the court found clearly
reflected the congressional intent underlying the Posse Comitatus
Act. Furthermore, in holding that the Act itself had not been
violated because it does not specifically prohibit the use of Marines
and other Naval personnel, the court clearly implied that the spirit
of the Act had been violated. The court further indicated that it
would not hesitate to fashion an exclusionaryrule to suppresssuch
evidence in future cases, but it refused to do so in Walden only
because it felt that the prohibition against using Marines for civil
law enforcement was not well known, this being the first such in-
stance to come to its attention.

The Walden trial was held on April 6, 1972, the conviction and
finewere announced onJune 6,1972,198 and the appeal was receiv-
ed by the U.S. Court of Appeals for the Fourth Circuit on July 10,
1973.199 |n the interim, in April 1973, Headquarters Marine Corps
issued a directive instructing commanders to insure that all per-
sonnel were familiar with the regulations pertaining to requests
from civil authorities for assistance.?? This directive established
procedures for referral of such requests toan area coordinator and
specifically advised that commanders in the field did not have
authority to aid civil law enforcement agencies. Activities

104sSECNAVINST 5400.12 (17 Jan. 1969). The latest revision, SECNAVINST
5400.12A (12 Mar. 1975), contains a similar provision.

105490 F.2d 372 (4th Cir.), cert. denied, 416 US. 983 (1974).

10818 U.S.C. §§ 921-28 (1968).

1" SECNAVINST 5400.12, supra note 104.

0¢Brief for Appellee at 2-3, United States v. Walden, 490F.2d 372(4th Cir. 1974).

109Brief for Appellant at cover page, United Statesv. Walden, 490 F.2d 372 (4th
Cir. 1974).

"*"Marine Corps Bulletin 3440 (5April 1973).
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specifically prohibited included search, seizure,and apprehension.
This was the only definitive directive issued by any service on aid
to law enforcement authorities, but unfortunately it contained a
selfcancellation provision dated March 1974 and has not been re-
issued. OnJanuary 18,1974, eight days after the Court of Appeals
rendered the Walden decision, the Director of the Marine Corps
Judge Advocate Division issued amemorandum toall Marine staff
judge advocates strongly emphasizing the necessity for strict com-
pliance with the Posse Comitatus Actand pertinentregulations.!!

Walden contains a very explicit warning. In part it states “[n]or
is there any reason to doubt that the military, now that we have
declared the effect of the Instruction, will fail to take steps to
provide a mechanism to enforce it.”’*2 I n response to the warning,
the Secretaryof Navy issued a new directive specifically forbidding
Navy and Marine Corps personnel from enforcing or executing
local, state or federal civil law in violation of the Posse Comitatus
Act.213 To eliminate all uncertainty about the range of the Act’s
application, several members of Congress have proposed that the
Act be made expressly applicable to all services.'4

IV. AIDING CIVIL AUTHORITIES
EXECUTE THE LAW

As noted earlier, the Act prohibits aid to civil law enforcement
authorities except where expressly authorized. The President has

"Memorandum from Brig. Gen. John R. DeBarr to all Staff Judge Advocates,
Jan. 18,1974, on file at The Judge Advocate Division, Headquarters, U.S. Marine
Corps.

112490 F.2d at 377.

13SECNAVINST 5820.7 (15 May 1974). This Instruction provides in pertinent
part:

Although not expressly applicable to the Navy and Marine Corps, the Posse Comitatus Act (18
U.S.C.§ 1386)is regarded as a statement of Federal policy which is closely followed by the Depart-
ment of the Navy.

Members of the naval service shall not, in their official capacity, enforceor execute local, State or
Federal civil laws except in the following cases:

a. when expressly authorized by the Constitution or Act of Congress;

b. when authorized [in civil disturbances]; or

c. when specific approval of the Secretary of the Navy is granted.

An Opinion of The Judge Advocate General of the Navy indicatesthat the Instruc-
tion was promulgated because the Secretary of Navy wanted to insure that
violations of the Act were punishable under Article 92, Uniform Code of Military
Justice, 10 U.S.C. 892 (1970). Op.JAGN 1974/3363, 7 May 1974.

114H R. 266, 94th Cong., 1stSess. (1975);H.R. 559, 94th Cong., 1stSess. (1975).Un-
der these proposals the phrase “Armed Forces of the United States” would be sub-
stituted for “Army or the Air Force” in the Act. This change was discussed and
recommended in Note, Honored in the Breech: Presidential Authority to Execute the
Laws with Military Force, supra note 7, at 149.
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such authority.!'> There are a few exceptionsunder which the post
commander or commander in field may act on his own initiative,
but they are for the most part obscure and of very limited applica-
tion. This sectionwill firstconsider these exceptions and review the
regulatory materials availableto guidethe commander;the section
will then consider specific categories of law enforcement aid given
to civil authorities, analyzing the legality of such assistance in
light of judicial decisions and administrative opinions. The final
part of the sectionwill deal with the so-called “military purpose doc-
trine” under which aidto civil authoritiesisincidentaltoamilitary
requirement.

A. COMMANDERS AUTHORITY FOR
EXECUTING CIVIL LAW

1. Statutory Authority

a. The Uniform Code of Military Justice. This Code,''¢ as the
statutory basis for the military disciplinary system, can properly
be viewed as anexception to the Posse Comitatus Act. Naturally its
primary purpose is a military one, but it does have some aspects
which in effect aid civil law enforcement. Offenses chargeable un-
der the Code which occur on a military base may also be state
criminal offenses if concurrent legislative jurisdiction exists over
the base. By enforcingmilitary law under the UCMJ, a commander
relievesthe civil officials of certain law enforcementduties.Inaddi-
tion, the Code specifically provides that a commander may deliver
to civil authorities any member of the armed forces accused of an
offense under civil criminal law,''7 insuring that military reser-
vations do not become havens for those who violate criminal laws.
However, there is no provision allowing a commander to order his
personnel to accept civil process and thus become involved in the
determination of private rights. Any commander who did sowould
in effect be acting as a process server, or agent, for the civil
authoritiesandthuswould be violating the Posse ComitatusAct.''*

A potentially troublesome area under the Code involves the
O’Callahan'® doctrine. This doctrine is generally held to stand for
the proposition that service personnel cannot be tried under the
Code for offenses they commit off base unless the offense isservice
connected. Many off-base offenses by military personnel may be
disposed of in the civilian criminal justice system, but the deter-

115See note 8supra.

11610 U.S.C. § 801-940 (1970).

11710 U.S.C. § 814 (1970).

1 JAGA 1964/3500, 25 Feb. 1964; JAGA 196015073, 25 Nov. 1960.
1s(yCallahan v. Parker, 395 U.S. 258 (1969).
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mination of who will prosecute the offense is usually difficult to
make until a thorough investigation has been conducted. Any in-
vestigative effort by the military will ultimately aid the civil
authorities if they assertjurisdiction and process the case to a con-
clusion. Thus the commander’s dilemma is that any military in-
volvement such as apprehension or detention of the offender or in-
vestigation of the case may actually be aiding the civil authorities
and consequently aviolation of the Act. The Code protects the com-
mander as he fulfills the obligations it imposes upon him. If in
fulfilling these obligations he incidentally aids the civil
authorities, he has not violated the Act.

If the commander continues active participation inthe caseafter
itappears that the civil courts will be the more appropriate forum,
then he has run afoul of the Posse Comitatus Act’s prohibitions.
There is no set formula by which a commander can delineate the
prohibited area,butthereissufficientjudicial guidance fromwhich
areasoned determination canbemade. Recently,theunited States
Supreme Court, considering whether the principles of O’CaZZahan
should be given retroactive effect, opined that O’CazZahan did not
establish a definitive juristictional boundary between civil and
military courts.’2® The Court indicated that O’CaZZahan actually
established a preference of forum, preferring the civil forum for
nonservice-connected crimes based on fifth and sixth amendment
guarantees. Thusmilitary investigation of an off-base crime isnot
improper until it becomes clear thatthe civil forum ispreferable un-
der judicial guidelines which have evolved over the past six
years,12!

b. Aid to the Secret Service. The United States Secret Service is
the agency with primary responsibility for protecting the
President, the President’s immediate family, the President-elect,
and the VicePresident.’22 1 n 1968Congress extended the protective
coverage to major presidential and vice presidential candidates!23
and provided that the Secret Service would, upon request, be
assistedby federal departments and agenciesintheperformance of
its protective duties.'?¢ Congress did not specifically mention the
Department of Defense; but Mr. William H. Rehnquist, then

120Gosa v. Mayden, 413 U.S. 665 (1973).

121Munnecke, O’Callahan Revisited and Buttoned Up, 46 JuDGE ApvocaTe J. 11
(1974).This article contains a concise review of federal and military case law and a
comprehensive bibliography of pertinent articles, comments and case notes.

12218 U.S.C. § 3056 (1970).

123Act of June 6,1968, Pub. L.No.90-331,§1,82 Stat. 170.Thisbill wasenacted the
day after the assassination of Senator Robert Kennedy.

12¢]d. at § 2.
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Assistant Attorney General, advised the General Counsel of the
Army thatthislegislation was deemed to be an expressexception to
the Posse Comitatus Act prohibitions.12> The legislative history of
this 1968 enactment clearly indicatesthat use of military forces in
aid of the Secret Servicewas contemplated. During debate Senator
Dirksen stated that he wanted to insure that it was clear that the
Secret Service and “each Department” would be in constant liaison
and that the personnel and facilities of these departmentswould be
available.’?® Also during the course of the Senate debate Senator
Monroney specifically mentioned the use of the military.12” The
Department of Defense promptly promulgated a Directive!?®
providing implementing instructions which specify the normal
proceduresfor requesting aidand grantcommanders the discretion
torespond directly to “urgentrequests ascircumstances justify.” 129

c. Aid to Territorial Governors. Although seemingly obscure,
three statutory exceptions to the Posse Comitatus Act could be
significantto commanders of deployed units. In PuertoRico,!*° the
Virgin Islands131 and Guam132 the Territorial Governor has the
authority to call upon the military forcesof the United Stateswhich
may be in his territory to help suppress rebellion, insurrection, in-
vasion and lawless violence. Those governors may also suspend
the writ of habeas corpus and declare martial law, but only until
they can communicate with the President. Colonel, then Captain,
F. B. Wiener suggested 35 years ago that these provisions were
based on the realization that communication facilities between
these territorial governors and the President were not always ade-
quate.’®? It is doubtful that these governors require this authority
any longer, and before exercising ittoday they would probably seek
presidential guidance.

d. Aid to the Federal Magistrates. Considering the furor
surrounding thedebatesand passage of the Posse ComitatusActin
1878itisironical that legislative authority has existed since 1866
for United States Magistrates to call out federal forcesto act as a

15Memorandum Opinion from Assistant Attorney General William H. Rehnquist
to Honorable Robert E. Jordan 111,General Counsel, Department of the Army, Nov.
12,1968, copy on file at United States Department of Justice.

126114 Cong REC 16152 (1968) (remarks of Senator Dirksen).

127114 ConGg REec 16170 (1968) (remarks of Senator Monroney).

128Dep’t of Defense Directive No. 3025.13 (July 15, 1968).

129]d. at para. 11.C.4.

13048 U.S.C. § 771 (1970).

13148 U.S.C. § 14055 (1970).

13248 U.S.C. 1422 (1970).

133F. WIENER. A PRACTICAL MANUAL OF MARTIAL LAw 57 (1940).
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posse comitatus in carrying out magisterial ordersrelating to civil
rights violations. Such commitments of federal troops were exactly
what the Act was designed to stop, but Congress evidently
overlooked the 1866 statute. The statute as it exists today
authorizes U.S. Magistrates to appoint assistants to execute the
magistrate’s “warrants and other process” issued in situationsin-
volving civil rights violations.’® These assistants have the
authority to call on the militia, posse comitatus of the county, or
United States land or naval forces for aid in carrying out their
duties.

Congress initially enacted this provision in the Civil Rights Acts
of 1866 which extended the full rights and obligations of
citizenship to the former slaves.!'3®> This Act contained specific
procedures for processing violators, and directed all federal law en-
forcement authorities to institute affirmative programs to insure
compliance. The Act gave specificduties to district attorneys, com-
missioners (now called magistrates), marshals and deputy
marshals and then singled out the marshals and deputy marshals
by providing that they would be convicted and fined for failure to
comply with the Act. The Act was passed over PresidentJohnson’s
veto and contained the provision authorizing prosecution of the
marshals to remove congressional fears that the marshals, as
Presidential appointees, would supportthe Presidentby refusingto
enforce the Act.23 Evidently the magistrates were given the
authority to use troops in order to counterbalance the expectedin-
action of recalcitrant marshals.

No record can be found of troops ever being called out under this
provision. In 1960 a federal district judge in Louisiana asked the
Department of the Army if troops could be made available to assist
in enforcing a school desegregation order he had issued.!®” The
Judge Advocate General of the Army opined that without presiden-
tial authority such aid would violate the Posse Comitatus Act. No
mention was made of the federal magistrate’s authority to call out

13442 U.S.C. § 1989 (1970).
135Act of April 7, 1866,ch. 31, §§ 1-10, 14 Stat. 27. Section 5 provided in pertinent
art:
P {A)nd the persons so appointed to executeanywarrantor process as aforesaid shallhave the authori-
ty to summonandcalltotheiraid...such portion of theland and naval forces of the United States, ...
as may be necessary to the performance of the duty with which they are charged, and to insure a
faithful observance of the clause of the Constitution which prohibits slavery, in conformity withthe
provisions of this act.
These same provisions were included in the Civil Rights Voting Act of 1870.Act of
May 31, 1870, ch. 114, § 10, 16 Stat. 142.
136See, e.g., In re Upchurch, 38 F. 25 (C.C.N.C. 1889).
137JAGA 1960/5018, 10 Nov. 1960.
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troops. Considering the obscurity of this statute, the failure torely
upon it can probably best be characterized asafortunateoversight
by the judge and TheJudge Advocate General. The Department of
Justice believes that this provision isan anachronism and favors
its repeal.’3® Considering this history of nonuse and the Depart-
ment of Justice's position on this portion of the 1866 Act, it would be
advisable to seek Departmental guidance beforeresponding to any
request under this statute. The status of the magistrate's authority
is further clouded by the fact that the Posse Comitatus Act may
have repealed that provision by implication.

2. Regulations

Possibly the most significant indicator of the attitude and
philosophy of the Department of Defense is the absolute lack of
regulations which provide guidance to the commander. The only
guidance available is contained in two directives which specify
what is to be done at the departmental level when military aid isre-
quested from the Department of Defense. Thesedirectives establish
the procedures the Department follows when the President acts or
purports to act under congressional and constitutional exceptions
to the Posse Comitatus Act to quell civil disturbances or to protect
federal property or functions. Thus at best, they provide minimal
guidance to a commander faced with a request from the local
sheriff.

The first of these directives concernsusing military resources in
civil disturbances139 and primarily deals with situations where
troops are used pursuant to Executive Order.!*? The Directive men-
tions only two specific instances in which acommander may actin
his discretion. The first concerns emergency situations in which a
commander may actto prevent loss of life or wanton destruction of
property.!*! This type of aid is not prohibited by the Posse
Comitatus Act and will be discussed in detail in a subsequent sec-
tion. Theother situationinwhich acommandermay respond under
this Directive involves terrorist activities.'42 The Directive is not
clear, but by stating that commanders may acceptthe judgment of
Federal Bureau of Investigation agents at the scene, it seemstoim-

*"Interview with Ms. Mary Lawton, Deputy Assistant Attorney General,Depart-
ment of Justice, Washington, D.C., Dec. 19, 1974.

#2Dep’t of Defense Directive No. 3025.12 (Aug. 19,1971, reissued Dec. 4,1973).See
also note 8 and accompanying text supra.

t1Dep’t of Defense Directive No. 3023.12, para. VI.A. (Aug. 19,1971 reissued Dec.
4, 19731.

11]d. at para. V.C.1.a.

142d. at para. VIL.H.
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ply that commanders at the scene may provide supportwithout ap-
proval of the Department of Defense. The Directive does not pur-
port to be based on any exemption from the terms of the Act nor
does it explain how such aid can be provided without violating the
Posse Comitatus Act. Apparently thereisneither anexemptionnor
ajustification. Actually the Department of Defense isignoring its
own 1972 letter of agreement with the Attorney General in which
both parties recognized that troops could be used against terrorists
only when specifically committed by the President.43

The other pertinent Department of Defense Directive concerns
giving aid to the District of Columbia for combating crime.144 It es-
tablishes the procedures for providing technical assistance, train-
ing and equipment to that city. The Directive recognizes the
prohibitions of the Posse Comitatus Act and does not authorize
military forcesto be used in direct law enforcement roles.

As noted earlier, these are the only Department of Defense
Directives that mention the Posse Comitatus Actin any substan-
tive context. They give base commanders no specific guidance to
assistin processing, responding to, orreacting to requests from law
enforcement agencies. Only the Navy has recognized this deficien-
cy and at the prompting of The Judge Advocate General of the
Navy4s recently issued a directive separate from its civil disburb-
ance regulation.1+¢

In amorerecent Directive dealing with community relations the
Department of Defense has compounded the problem.'4” The
Directive makes nomention of, orreference to, the Posse Comitatus
Actor any prohibition againstaidinglaw enforcement authorities.
In fact, the tenor of this instruction is such that it would lead any
reasonable person to believe that assistance to local authoritiesis
not only recommended butrequired. Itdirectscommandersto “give

1431f federal troops arerequiredfor any law enforcementactivityin connection with this Agreement, the
President must first authorize this commitment .. .. [T]he President’s decision will be com-
municated to the Department of Defenseasan Executive Order if troops areto beused under Chapter
15of Title 10, United States Code.
Letter of Agreement on Assistance in Combating Terrorism from Attorney General
R.G. Kleindienst to Secretary of Defense Melvin R. Laird (andsigned by Mr. Laird),
Nov. 10, 1972.
14sDep’t of Defense Directive No. 5030.46 (Mar. 26, 1971).

1451n order to ensure that military personnel will be specifically alerted to a general order prohibiting
violations of the Posse Comitatus Act, and because thestatute isapplicable to additional situations
other than those addressed in the civil-disturbances instruction, it is conisdered thattheordershould
be promulgated by separate instruction.

OP.JAGN 1974/3363, 7 May 1974 (emphasis added.)

16SECNAVINST 5820.7 (15 May 1974). See note 113 and accompanying text
supra. Actually this directive is of limited use to commanding officers of postsand
stations because it fails to explain what types of aid are prohibited.

147Dep’t of Defense Directive No. 5410.18 (July 3, 1974).
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positive emphasis to the importance of good community relations
and of compliance with the policy guidance contained in this
Directive. . . .”#8 |t specifically encourages “Cooperation with
Government officials and community leaders.”!4® Then in a con-
text of maintaining good tasteand dignity itprovides thatmilitary
personnel will not be used for menial tasks or asguards,parking lot
attendants or for crowd control.'%® Use of military personnel in the
first and last of these three capacities would be illegal and a viola-
tion of the Posse Comitatus Act irrespective of the Directive’s ap-
proach. Finally, in a glossary of terms there is a clear implication
that military personnel may be used in a “security cordon,”?3!
another violation of the Act.

B. AID TO CIVIL AUTHORITIES

Only in recent years has any judicial considerationbeen given to
the Posse Comitatus Act. Without judicial opinionstorefer to, com-
manders and their judge advocates have relied on the opinions of
the Judge Advocates General dealing with this subject. The
relatively fewjudicialand JAG opinionsrendered in the last fifteen
years will provide the basis for discussing the typical situationsin
which commandershave comeinto contact with the prohibitions of
the Posse Comitatus Act and illustrate factual patterns which are
likely to recur in the future.!5?

1.lnvestigation

Probably the greatest number of Posse Comitatus Act violations
result from misguided, good faith attempts by military in-
vestigators to help their civilian counterparts. These attempts are
hardly surprising in view of the deficiencies in the Department of
Defense Directives discussed above and regulations of the various
branches which encourage cooperation without warning the in-
vestigators to remain aware of the Act. For example, the Marine
Corps Order on military police investigations directscommanders
“toensure that close cooperation is extended to all nearby law en-

1431, at para. VILA. Consider the effect of phraseology such as:

The Armed Forces and the Defense Establishmentbelong to all the American people. Department of
Defense support of and participation in eventsand activitiesin the civilian domain will reflect that
fact. Common ownership of the Defense Establishment dictates that its resources be committed to
support of events and activities of common interest and common benefits.

Id. at para. V.B.1.

L9fd. at para. 111.B.4.

150]d. at para. V.B.6.

1317d. atencl. 1.

152For an excellent review of earlier opinions of the Judge Advocates General, see
Furman, supra note 12,at 112-26.
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forcement agencies.”'58 That statement is not qualified or
explained anywhere in the Order or in the noted Instruction.

Civilian authorities have sought investigative assistance for
crime prevention, deterrence and detection as well as for the solu-
tion of specific crimes. Where acivilian criminal offenseisunderin-
vestigation, military personnel cannot be used to perform general
investigative functions such astaking statements from witnesses,
regardless of whether the suspect is civilian154 or military.1%s
Likewise,itisimproper for military medical personnel to take blood
alcohol samples if done solely for civilian authorities156 and psy-
chiatricexamination by a military doctor of a civilian accused, per-
formed at the behest of a federal district judge, constitutes a viola-
tion of the Act by the judge and doctor.’? Allowing civilian
authorities to utilize the services of a drug detection dog and his
handler is also improper.158

In the past fouryearsthe civilian use of military personnel inun-
dercover roles has been attacked by defendantsin stateand federal
prosecutions. Predictably, the state courts have not found that the
defendants’ allegation that a federal criminal statute was violated
constitutes a bar or obstacle to the admission of evidence at trial.
However,these cases are worth considering because they reveal the
nature of the ongoing cooperation between military and civilian
authorities.

In a 1971 case the Texas Courtof Criminal Appeals upheld the
convictionsof amarijuana sellerbased ona*“controlled buy” made
by a civilian working undercover for the Fort Bliss Criminal In-

153Marine Corps Order 5830.2A (15 Nov. 1970)at 4. Also note that the Secretary of
the Navy’sdirective on Naval Intelligence Investigative Jurisdiction and Respon-
sibilities states in pertinent part:

Command investigative personnel, military orcivilian, shall not beutilized toaugment or assist civil
law enforcement agencies on a regular or scheduled basis, although cooperation not inconsistent
with this Instruction shall always be extended.

SECNAVINST 5430.13B (12 Mar. 1965)at 3 (emphasis added). Query: Does this
mean thatirregularor unscheduled assistanceor augmentation isauthorized?If so,
the Instruction impliedly counselsviolation of the Posse Comitatus Act. Again, this
directive does not mention the Act or limit or explain the portion cited above.

1540p. JAGAF 1966/688, 7 Nov. 1966.

155JAGA 196574182, 8 June 1965.

1560Pp. JAGAF 1964/511, 29 July 1964; DAJA-AL 1973/5259, 5 Dec. 1973.

157 etter from Major Jacob Stemberg, U.S.A.F. to Colonel Eugene Sisk, Staff
Judge Advocate, Scott Air Force Base, Illinois, Jan. 28,1963, on filewith Opinions of
The Judge Advocate General of the Air Force, Washington, D.C.

138DAJA-AL 197373933, 11 April 1973 (discussing a possible statutory exception
(19U.S.C.§507)which would authorizeaidingthe U.S. Treasury Departmentin con-
ducting customs inspections). Loaning a dog without thehandlerwill be considered
in a later section on loaning government equipment and property.
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vestigation Detachment (C.I.D.).!13® The undercover agent was a
civilian college student who volunteered to help the C.I1.D. in-
vestigate illicitdrug traffic. Thedefendantwasa C.I1.D. agentwho
was sellingdrugs off post, presumably to military personnel aswell
as civilians. If the defendant was selling to service members, the
military was clearly justified in conducting the investigation for a
military purpose,'®® and itis unlikely that the Posse Comitatus Act
was violated. It could also be argued that the undercover agent’s
civilian status precluded any finding of a violation. Thecourtcom-
mented on thisargument, but based itsfindingthatthe Acthad not
been violated primarily on its conclusion that investigative
assistance from the C.1.D. did not constitute “execution of the law”
under the Act. In light of this finding, the evidence obtained by the
informant was admissible and could notbe excluded under a Texas
statute which provides that evidence obtained in violation of the
laws of the United States is inadmissible in criminal trials. The
courtreached theright result, but for the wrong reason. Theproper
analysiswould have been that assistance such asthatrendered by
the informant does constitute execution of the law, but in this case
it was specifically authorized by the Uniform Code of Military
Justice.

In three recent decisions an Oklahoma Court of Criminal
Appeals upheld convictions in cases involving three unrelated in-
cidents of sale or delivery of marijuana or other illicit sub-
stances.!8! The civilian defendants all argued unsuccessfully that
the evidence against them had been obtained in violation of the
Posse Comitatus Act and thus was inadmissible. Thecasesreveal
that military and civilian investigators worked together on a
regular basis, with C.1.D. agents from Fort Sill meeting a local city
detective at the C.I.D. office or city police station to obtain marked
money for use indrug purchases. After the detectivehad giventhe
military agents the marked money he would accompany them to
the civilian suspect’s residence and remain outside, while the
agents entered the residence and purchased the illicit drugs with
the marked money. Upon departing, the C.1.D. agents would im-
mediately give the purchased items to the detective who would ap-
prehend the seller.

The defendants properly argued that this course of conduct

159Burns v. Texas, 473 S.W.2d 19 (Tex. Crim. App. 1973).

15 United States v. Rose, 19 U.S.C.M.A. 3, 41 C.M.R. 3 (1969);United States v.
Beeker, 18 U.S.C.M.A. 563, 40 C.M.R. 275 (1969).

Yi1Hubert v. Oklahoma, 504 P.2d 1245 (Okla. Crim. App. 1972);Hildebrandt v.
Oklahoma, 507 P.2d 1323 (Okla. Crim. App. 1973);Lee v. Oklahoma, 513 P.2d 125
(Okla. Crim. App. 1973).
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violated the Posse Comitatus Act. Evidently the C.1.D. agents were
getting the names of the civilian dealers from military sourcesand
then reporting this information to the city detective. Had the
military-civilian cooperation stopped there, no violation would
have occurred. Itisthe active participation in executing civillaw—
not the exchange of information—that the Act prohibits. The
Oklahoma court reasoned that the C.I.D. was investigating the
sources from which military personnel obtained drugs and that
when their investigation led them outside of their jurisdiction they
then were acting as private citizens. The decisions fail to justify
that conclusion and the facts simply do not supportit. Rather than
acting as private citizens, the C.1.D. agentswere engaging in their
primary military occupation as criminal investigators and were
aiding the civilian law enforcement officials in a regular and
systematic manner.

A series of state criminal prosecutions in Virginia during 1971
and 1972revealed arelationship between military and civilian law
enforcement agents that was strikingly similar to the Oklahoma
practice. While none of the resulting decisions was published, a
newspaper article'®2 and an appellate brief!¢ outline a practice of
military superiors permitting Marines to serve as undercover drug
investigators for county police.?6¢ According to the newspaper ac-
count, two Marine noncommissioned officers from the base at
Quantico worked directly for a county detective during a two-
month investigation. Although the base commanding general
testified that he had no knowledge of theinvestigation until afterit
had been completed, the base security officer not only knew of the
investigation,but also authorized the Marines to participate inthe
probe in response to a request from the civil authorities. His
justification for the use of his men was that he thought that they
might uncover evidence of Marine involvement in the drug traf-
ficking.165 The Marine NCO’s, sportingbeards and long hair, acted
asundercover agentsin the lengthy investigation ofdrugtrafficin
a civilian community twenty miles from the base. There were no
military suspects. Using marked money provided by the civilian
detective, the Marines made controlled purchases of illicit drugs
from persons designated by the detective. As a result of this in-

162Washington Post, Feb. 4, 1972, at C], col. 3.

163 Appellee’s Brief in Response to a Petition for Certiorari, Morrisv. Virginia, 411
U.S. 968 (1973).

162 According to the statements of certain of the Marine investigatorsinvolved in
these cases, they knew of other military policemen who worked for civilianpolicein
similar capacities. Washington Post, supra note 162.

165[d_
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vestigation twenty people were indicted. Atthetime thearticlewas
published five trials had been held, and in all five defense motions
to suppress the evidence collected by the Marineshad been denied
by the Virginia circuit judges hearing the cases.

The one published judicial record of this series of events is the
Virginia Attorney General’s response to a convicted defendant’s
petition for certiorari. The defendant, one Morris, had been con-
victed at trial for illegal possession of heroin and distribution of
marijuana. The Virginia Supreme Courtrefused to hear hisappeal
in November 1972,'¢¢ and the United States Supreme Courtdenied
his petition for writ of certiorari in May 1972.167 |t is difficult to
determine why the petition wasdenied, butonesignificant factoris
that Morris entered a plea of guilty atthe trial level.1#8 I n his brief
in opposition to the petition for certiorari, the Attorney General of
Virginia argued that the Posse Comitatus Act had not been
violated because the undercover Marines volunteered to help, they
were usually in an off-duty status, and their undercover work was
not related to their regular duties.’®® Even assuming these
averments to be totally correct, they donotjustify the assistancein
view of the factthat the base security officer notonly sanctioned it,
but he arranged it at the civil authorities’ request. He was clearly
acting in his official capacity, and regardless of his well-intended
efforts tomaintain goodrelations with his civilian counterparts, he
violated the Act. Citing the Texas decision discussed above,'™ the
Attorney General further argued that using the Marines as under-
cover agents did not constitute “executing the law” as that phrase
is used in the Posse Comitatus Act. Thatunfounded assertion was
discredited a few months later by the United States Court of
Appeals for the Fourth Circuitwhen, in the strikingly similar case
of United Statesuv. Walden, " itruled that useof Marines asunder-
cover agents by civil authorities constituted “execution of the law.”

In Wulden the defendants,husband and wife, worked in a depart-
mentstorein Quantico,Virginia,a smalltownadjacenttothemain
entranceto a large Marine Corps base. They devised a scheme for
selling firearms to individuals ineligible to purchase weapons un-
der the Federal Firearms Act.*72 Their method involved theuseofa

w6Morris v. Virginia, 213 Va. XCIV (1972).

1w"Morris v. Virginia, 411 U.S. 968 (1973).

s#Appellee’s Brief in Response to a Petition for Certiorariat3, Morrisv. Virginia,
411U.S. 968 (1973).

wild. at 5.

t™mSee note 159 and accompanying text supra.

171490 F.2d 372 (4thCir.), cert. denied, 416 U.S. 983 (1974).

7218 U.S.C. §§ 921-23 (1974)which forbids the sale of firearmsto, among others,
minors or nonresidents.
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middleman, an eligible purchaser, who would purchase a weapon
and then immediately transfer it to the true, but ineligible,
purchaser. In exposing thisruse aninvestigator fromthe Firearms
Division of the United States Treasury Department used three
Marine enlisted men from the nearby base as undercover agents.
Posing as ordinary purchasers, these servicemen bought weapons
from the Waldens and at the subsequent trial gave testimony
which was instrumental in convicting the defendants of the
firearms offenses.

At their trial the defendants unsuccessfully attempted to sup-
press this testimony by claiming that use of the Marines violated
the Posse Comitatus Act and military regulations which im-
plemented the Act. The transcript of the proceedingsindicatesthat
the Marines were recruited by the Treasury Agent through a staff
sergeant who worked in the Provost Marshal’s office,!?2 that at
least two of the Marines used as agents worked for the Provost
Marshal,!7¢ and that one of them (whowas noton activeduty atthe
time of trial) had extensive experience as an undercover agent.'”s
Despite this evidence and the absence of military suspects, the
Government argued that the Act had not been violated becausethe
investigation was “related directly to the maintenance of order and
security”1’® on the base and that such undercover assistance to
civilian authorities does not constitute “execution of the law.”177

In affirming the conviction on appeal, the Circuit Court of
Appeals for the Fourth Circuit held that the use of military under-
cover agents violated pertinent military regulations,!?® but not the
letter of the Act because it does not specifically mention Marine
Corps personnel. The clear implication of the courtthatthe spiritof
the Acthad been violated isbuttressed by itswarning that evidence
obtained by military authorities in violation of the spirit of the Act
would be subject to exclusion at trial.17®

Finding a violation of the regulation sufficientto determine that
the military assistance was illegal, the court was relieved of the
obligation of deciding whether the use of military personnelin civil
law enforcement violates the Constitution. It then gave anindica-

178Consolidated Appendix for Briefs of Appellants and Appellee at 51 and 54,
United States v. Walden, 490 F.2d 372 (4th Cir.), cert. denied, 416 US. 983(1974).

174]d. at 48.

151d. at 49.

176Brief for Appellee at2 and A.5, United States v. Walden, 490 F.2d 372 (4th Cir.),
cert. denied, 416 U.S. 983 (1974).

177]d. at 7 and 11.

17sSECNAVINST 5400.12 (17 Jan. 1969).

179See notes 107-12 and accompanying text supra.
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tion of potential constitutional restrictions on the use of the
military in civil law enforcement:

Nonetheless, our interpretation of the scope and importance of the letter
and spirit of the Posse Comitatus Act and the Navy regulationas stand-
ards governing primary behavior is influenced by the traditional
American insistence on exclusion of the military from civilian law en-
forcement, which some have suggested is lodged in the Constitution.!*

2. Surveillance

In order to quell civilian trafficking in illicit goods, civilian law
enforcement agents often request other forms of military
assistance. Military commandersof aviation units can expectto be
confronted with requests that their units assist in border sur-
veillance to help locate, track and apprehend individualsflyingil-
legal drugsacrosstheborder inprivate aircraft. When the Treasury
Department requested aerial assistance of this sort The Judge
Advocate General of the Army opined that in the absence of an
appropriate Presidential directive such conduct was prohibited by
the Posse Comitatus Act.28! Similar use of Army aircraft for spot-
ting illegal liquor stills would violate the Act.'82 In April 1973,the
Commanding General of Fort Sill,Oklahoma, ordered aerial recon-
naissance of a nearby Indian reservation after receiving reports of
possible dissentious activities by the American Indian Movement.
Aerial photographs were made and delivered to the Federal Bureau
of Investigation. An Opinion of TheJudge Advocate General of the
Army held this action to constitute a violation of the Act.!s?
Similarly, the use of military personnel to conduct aerial recon-
naissance over the village of Wounded Knee, South Dakota in
February 1973 was one of the reasons a federal judge found that
civil law enforcement officers could not prove that they had acted
lawfully in their suppression of dissident Indian activities.!2+

3. Pursuit
Most requests for military assistance in the pursuit of criminals

180490 F.2d at 376; see notes 25, 28-30, 32, 33 and accompanying text supra.

1DAJA-AL 197273401, 7 Jan. 1972.

12 DAJA-AL 1972/4991, 180ct. 1972 (prepared for use in responding to the Chief
of Police of Macon, Georgia who was seekingto have military assistance available
to him on an as-required basis). The Opinion declared that historically the Army
had strictly construed and adhered to the Posse Comitatus Act.

183 DAJA-AL 1973/4441, 9 Aug. 1973. This Opinion was later revised when itwas
learned that the General's action was prompted primarily because it was suspected
that disruptive activities were being planned against the military installation.
DAJA-AL 1973/5129, 21 Dec. 1973.

184See notes 85-88 and accompanying text supra.

116



1975) POSSE COMITATUS ACT

involve requests for the use of military aircraft. The Judge
Advocates General of the Army,!8 Navy!# and Air Force!®” have
all determined that such assistance clearly violates the Act.

The Air Force Opinion, rendered in 1967relied on thereasoning
of the first significant judicial interpretation of the Posse Com-
itatus Act, Wrynnuv. United States.’88 In Wrynn,a county sheriff
and town police chief were conducting a search for two prisoners
who had escaped from the county penal farm. Late intheafternoon
when one prisoner had been recaptured andthe search had focused
on awooded area, the sheriff called anearby Air Forcebase andre-
quested that personnel be provided to help search the woods, As
armed airmen moved into the wooded area, the base offered to dis-
patch a helicopter to provide aerial surveillance. The offer was
accepted, and the helicopter flew search patterns as directed by
hand signals from the police on the ground. Later the helicopter
landed and took aboard two civilian police officers and a radio. As
darkness approached and the helicopter was returning to thebase,
the pilot, at the request of the police, landed his helicopter on a
highway near the sheriffscommand post to discharge the civilian
passengers. Although vehicular traffic had been blocked off, a
stray station wagon drove under the descending aircraft causing
an erratic landing. The helicopter swung to the right hitting a
small sapling with the tip of a rotor blade and scattered debris
which injured a 17-year-old bystander. In the suit seekingrecovery
for the injured youth's damagesunder the Federal Tort Claims Act,
the judge carefully reviewed the legislative history of the Posse
Comitatus Act and determined that the employment of the
helicopter and crewinthe searchwas aviolation of the Act. Accord-
ingly the crew was not acting within the scope of itsemployment,
and the plaintiff could not recover from the United States. The
judge, recognizing that the dictates of the Act cannot be ignored,
commented:

The innocence and harmlessness of the particular use of the Air Forcein
the present case, the dissimilarity of that use to the uses that occasioned

185 DAJA-AL 1972/4991, 18 Oct. 1972(reaffirmingan earlieropinionthatuse of an
Army helicopter to spotand track afugitivein an automobilewould violate the Act).
See JAGA 1957/1209, 18Jan. 1957.

1860p. JAGN 1961/9282,14 Dec. 1961.Inthis opinion TheJudge Advocate General
of the Navy opined that even though the Posse Comitatus Act did not apply tothe
Navy, it was the Navy's policy to follow the spirit of the statute. Thus it could not
provide naval personnel and aircraftto local and state law enforcementagencies for
use in locating known or suspected criminals.

1870p. JAGAF 1967/143, 5 May 1967.

188200 F. Supp. 457 (E.D.N.Y. 1961).
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the enactment, these considerations are irrelevant to the operation of a
statute that is absolute in its operation and explicit inits exceptions.’*

Despite the opinions of the Judge Advocates General and the
language of the court in Wrynn,military commanderscontinue to
authorize the use of their aircraft in violation of the Act. On
January 8, 1973, New Orleans city police requested that Marine
Corpshelicopters from anearby base be made available to aid them
in combating a sniper, or snipers, in a highrise motel. Newspaper
accounts report that on three separate occasions Marine
helicopters were used as firing platforms from which police fired
tear gas and heavy caliber rifles.!?° Evidently no Presidential or
departmental authority was given for this assistance.

In addition to the more routine types of assistance mentioned
above it would not be unusual for a commander of an aviation unit
to be asked to provide aircraft for surveillance and pursuit of hi-
jacked aircraft. Since 1972 Department of Defense policy has been
that such support can be provided without violating the Act. The
Department's position is that military force can be used to protect
federal property and functions and thatthe airways, as part of the
public domain, are federal property.!?* The Army Regulation im-
plementing this policy requires that all requests for assistance be
forwarded to the National Military Command Center via the
Directorate of Military Support.'*2 The Air Transportation Securi-
ty Act of 1974193 gives the Administrator of the Federal Aviation
Administration responsibility for directing all law enforcement ac-
tivities during the commission of an air offense and provides that
"Other Federal departments and agencies shall, upon request by
the Administrator, provide such assistance as may be neces-
sary....”1 |In earlier proposals the Department of Justice
recommended legislation that would specifically authorize the
Army, Navy and Air Force to respond to requests for assistance
notwithstanding any statute to the contrary.'®> The Judge Ad-
vocate General of th Navy has indicated that such specific
statutory authority is required to overcome the prohibitions of the
Posse Comitatus Act.%¢ Because the recently enacted legislation is

s ld. at 465.

INY. Times, Jan. 9, 1973, at 1,col. 2; id. at 22, col. 4; id.at 23, col. 1.

141 Deputy Secretary of Defense Memorandum, Support of Civil Authoritiesin Air-
plane Hijacking Emergencies (June 29, 1972).

"*Army Reg. No. 500-1, para. 5 (6 Oct. 1972).

iAct of Aug. 5, 1974, Pub. L. No. 93-366, 88 Stat. 409.

t1]d. § 316 (1)(2), 88 Stat. 415.

1958ee Op JAGN 1973/1748, 1 Mar. 1973.

IHH]d.
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not more specific, a commander should seek departmental
guidance rather than respond directly to any request for sur-
veillance or pursuit aircraftfrom theFederal Aviation Administra-
tion.

4. Confinement

Commanders of military correctional facilities continually
receive requests for assistance. In 1973the Governor of Hawaii re-
quested that the Naval Correctional Center at Pearl Harbor be
made available to the state during the renovation of the state’s
high-security prison. He proposed to house twenty-four inmates
there with state guards. The Judge Advocate General of the Navy
opined that even though the State would provide guards, such
action would violate the Act. He reasoned that since naval per-
sonnel had overall supervision of the center and bore the ultimate
responsibility for all prisoners’ safety, they would be executing the
state’spenal laws.'®7 More recently, a similar request from city of-
ficials in Philadelphia was denied for the same reason.!?® For the
samereasons,when awarden of acivilianinstitution askedthe Air
Force to agree to guard his prison’s outer perimeter in case of a
mass escape attempt, The Judge Advocate General of the Air Force
opined that such an agreement would violate the Act.19¢

5. Apprehension

A recent opinion by the United States Court of Appeals for the
Ninth Circuit reveals at least one federal court’srecognition of the
problems raised by the apprehension of civilians by military per-
sonnel.20° In 1970 two American civilians living in Vietnam were
indicted by a federal district court in California for conspiracy to
defraud the United States and for theft of government property.
While Vietnamese authorities were detaining them on other
charges, the State Department arranged for their passports to be
revoked. As the Vietnamese dropped the charges against the men,
they released them to the custody of U.S. Naval Investigative
Service Agents. Both were returned to the United Statesfortrial on
military aircraft under protest. Both had to be forced aboard the
aircraft and one of them was held to the deck of the aircraft with
cargo chains and the other was handcuffed. .

n appeal of their convictions, they claimed that the

government’s conduct violated their constitutional rights and

1970p. JAGN 1973/8056, 10ct. 1973.

198Qp. JAGN 1974/801, 29 Jan. 1974.

1990p, JAGAF 19687177, 31 July 1968.

200United States v. Cotton, 471 F.2d 744 (9th Cir. 1973).
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thereby deprived the trial court of jurisdiction over them. Among
the issues raised was an allegation that the use of military per-
sonneland aircraftto forcibly return them violated the Posse Com-
itatus Act and that this criminal act required either a dismissal of
the charges or a finding of lack of jurisdiction. The court deter-
mined that it was only confronted with the narrow issue of whether
the district court had the power to proceed to trial. In finding that
such power existed, the court cited authority for the principle that
even forcible abduction or kidnapping does not serve as a bar to
jurisdiction before a proper court and determined that the alleged
Posse Comitatus Act violation would not bar jurisdiction.
However, the court recognized that the appellants might have
remedies for a violation of the Act and that; criminal and civil sanc-
tions against the military personnel might be available if raised in
a proper forum. While the decision certainly falls short of finding
that a violation of the Act occurred, this Court of Appeals' recogni-
tion that such violations could exist is significant.

6. Training

Requests from civil law enforcement authorities for training
assistance arenotunusual. Therequestsareusually for instruction
in the use of specific weapons and for the use of live-firing ranges.
Solong asthe assistance is purely foreducationalreasons, and not
aruse such as "training"in a wooded area where fugitivesare be-
ing hunted, itwould seem that neither the letter nor the spiritof the
Actwould be violated. In an article recently written for publication
in a law enforcement publication, the author concluded that
military personnel could train civilian police without being in
violation of the Act.2* The validity of this conclusion was not
challenged in the Department of Army review of the article which
did in fact recommend several other changes.22

In the absence of any specific departmental guidance concerning
general training of civil law enforcement personnel, commanders
should be guided by the Department of Defense policy on training
police for civil disturbance operations. This policy is that com-
manders cannot approve such requests at the local level.2%3 In the
absence of any other guidance all requests for training assistance,
except for civil disturbances, probably should be forwarded to the

21 Proposed article for publication entitled The Military asa Sourceof Equipment
Training by Captain William A. Cherry, USA.

2:DAJA-AL 197474552, 23 July 1974.

23Dep’t of Defense Directive No. 3025.12 (Aug. 19, 1971, reissued Dec. 4, 1973).
Paragraph X.C.4 at page 15provides that requests for civil disturbance training be
forwarded to the nearest United States Attorney.
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appropriate departmental headquarters. Military training of civil
law enforcement agencies does not go unnoticed andreceives sub-
stantial criticism.204

7. The Military Advisor

The cases of United States u. Jaramillo,?°5 United States wv.
Banks,?5 and United States u. Red Feather20” which provide the
most current federal judicial interpretation of the Posse Comitatus
Act all arose out of the civil disturbances at Wounded Knee, South
Dakota. In March 1973,the Department of Defense sentan Army
colonel to South Dakota to observe the disorders instigated by
members of the American Indian Movement at Wounded Knee. The
colonel’s mission was to keep the Department advised of
developments intheeventthe Presidentshould order federal troops
into the area. As an observer he was not violating the Posse
Comitatus Act. Unfortunately the colonel became more involved,
and his participation provided the primary basis for a successful
defense to the criminal charges lodged against some of the Indian
participants. The officer in actuality became an advisor to the civil
law enforcement agents, giving advice on rules of engagement,
negotiation and placement of equipment. He also obtained another
active duty Army colonel to assist with logistical support for the
operation.

InJaramillothecourtacquitted thetwo defendants charged with
interfering with federal officers lawfully engaged in the lawful per-
formance of their duties as a result of its finding that the prosecu-
tion could not prove beyond a reasonable doubt that the civilian
law enforcement authorities had acted “lawfully” in light of the
participation of military personnel. The decision does not
specifically hold that the colonel, acting asan advisor, violated the
Posse Comitatus Act, butthe caseclearly standsfor the proposition
that conduct of that type is exactly what the Act prohibits. In

20¢See N.Y. Times, Jan. 9,1973,at 23, col. 3. Mr. Ramsey Clark, former Attorney
General,avers that police operate as paramilitary units andthatthisconceptneeds
to be changed. Police should be viewed as civil servants. The Daily Progress
(Charlottesville, Va.),Oct. 10, 1974, § A, at 9. Anews service release on the criminal
trials resulting from the Wounded Knee incidents of 1973 reports that defense at-
torneys are raising a “military defense.” They are claiming that the civil law
enforcement agencies are in effect military units. In supportof this allegation they
point out that U.S. marshals have been receiving instruction in civil disturbance
operations at Fort Gordon, Georgia.

205380 F. Supp. 1375(D. Neb.1974), appeal dismissed,510F.2d 808 (8thCir. 1975).

206UJnited Statesv. Banks, 383 F. Supp. 368 (D.S.D. 1974).

207Jnited States v. Red Feather, 392 F. Supp. 916 (D.S.D., 1975).
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Bunks the court granted motions for judgment of acquittal as to
similar charges on the rationale of Jurumillo.

A defense investigator claimed that the colonel not only acted as
an advisor but actually controlled the use of all law enforcement
weapons and munitions.2°8 A later newspaper account reported
that the federal district court which heard the Jurumillo case subse-
quently dismissed indictments against nine other persons charged
with the same offenses as Jaramillo quoting the prosecutor as say-
ing the cases were dropped “because we didn’tthink the cases were
that strong.”20% His real meaning was that the Posse Comitatus
violations made it impossible to obtain convictions.

Lest anyone assume that the decision in Jurumillo is areflection
of an anti-military bias, it should be noted that the court actually
complimented the civil and military authoritiesand found their ac-
tions “unreservedly reasonable.”?1° However, the judge stated that
the congressional prohibitions against use of the military were
very clear and that he was bound to acquitthe defendants in light
of the military’s conduct.

The judge in Red Feather did not agree that the congressional
prohibitions were soclear. Inthe early stagesof the case he granted
a government motion to restrict the defendants from referring to
the military involvement.?!* He concluded that the colonels’advice
(aswell as the aid given by the vehicle mechanics and pilots) was
passive involvementin civil law enforcement and as such did not
violate the Posse Comitatus Act. He reasoned that only active in-
volvement such as participation in arrest, search of persons and
places, seizureof evidenceand pursuit of escaped prisonersviolates
the Act.

Thedecisions inJaramillo and Bunks more accuratelyreflect the
legislative intent behind the Posse Comitatus Act. The Act creates
no active/passive distinction. It simply prohibits all execution of
civil law except where specifically authorized by Congress or the
Constitution. Nor does the history of the Act supporttheargument

25The Daily Progress (Charlottesville, Va.), Oct. 10, 1974,§ A, at 9.

29Washington Post, Dec. 25, 1974, at Ai4, col. 1.

210380 F. Supp. at 1381.

2110On April 1.1975,the government.in United States v Geneva Red Feather. supra. (a Wounded Knee
non-leadership case) filed a motion in /imine to prohibit the defense from introducing any evidence
concerning the Department of Defense involvement at Wounded Knee in 1973 On April 7, 1975,
Judge Andrew Bogue ruled thatthedefensecould onlyintroduce evidence of adirect activerolein the
execution of the law at Wounded Knee by military personnel such as investigation. search, arrest,
pursuit and other like activities. Judge Bogue specifically found that aerial photographic flights.
maintennce personnel for loaned equipment. training by military personnel, advice or recommen-
dations by military personnel. and other similar (sicj activities were not unlawful under 18U.S.C.
1385. The court found that such indirect pass:uve roles by military personnel were not intended to be
within the scope of the Posse Comitatus Act. See also, United Statesv Walden, 490F.2d 3i2 (4thCir.
19740

23 United States Attorneys Bulletin No. 13at 684 (June 27, 1975).
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that only active aid is prohibited.2:2 Utilizing an active/passive
test will only make compliance with the Act more confusing and
will surely result in more violations. For example, aerial recon-
naissance flights can hardly be characterized as passivein nature.
At the very least they constitute active intelligence gatheringand
often constitute searches. Also, in the context of the Wounded Knee
operation, the colonels’ advice on logistics and tactics cannot be
reasonably characterized passive participation. They in fact ac-
tively contributed to the overall command and control of the opera-
tion.

8. Civilian Use of Government Equipment/Property

The Judge Advocate General still adheres to the long-standing
position that allowingcivil authoritiesto use military equipmentor
property does not violate the Posse Comitatus Act so long as no
military personnel are utilized.?'> Army helicopters can be loaned
to civil authorities but pilots or maintenance personnel cannot;?!¢
and polygraph facilities may not be loaned because providing the
military operator would violate the A.ct.2'> The Air Force will not
loan helicopters with Air Force pilots?'6 or any other type equip-
ment that requires military operators.2’” A Naval correctional
facility can be used by civil authoritiesonly if all Navy supervisory
and control personnel are removed.2!8

The Department of Defense policy is that military equipment
may be loaned to civil authorities in connection with civil disturb-
ances, but operators “employed in connection with loaned equip-
ment may not be used in a direct law enforcement role.”21% This
policy seems to depart from the traditional opinion that personnel
will not be used in any capacity whatsoever and is questionable.
The pertinent Directive does not explain precisely what is con-
templated either through definitions of terms or examples. The
Department of Defense has not promulgated guidance concerning

212See notes 48-67 and accompanying text supra. But see 28 United States At-
torneys Bulletin No. 13 (June 27, 1975)which states:

It appears that Judge Bogue’s decision has sufficiently narrowed the scope of the Posse Comitatus
Act so asto permit the Department of Defense to continueto lend effective assistanceto civilian law
enforcement agencies. If, however, on appeal, Judge Bogue’s opinion is overturned or broadened to
the scope of the opinions of Judges Urbom or Nichol, consideration will be given torecommending
corrective legislation.

2138ee Furman, supra note 12, at 123.

24JAGA 196813586, 28 Feb. 1968.

215JAGA 1964/3491, 5 Feb. 1964.

260p. JAGAF 1967/143, 5 May 1967.

2170p. JAGAF 1963/555, 22 Aug. 1963. See also note 186 supra.
2180p. JAGN 1974/801, 29 Jan. 1974.

219Dep’t of Defense Directive, supra note 203, at para. X.
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use of equipment by civil authoritiesin situations other than civil
disturbances and in light of the unique status of the civil disturb-
ance guidelines commanders should be extremely wary of ex-
trapolating them to other situations.

The most significant guidance concerning the use of military
equipment and personnel to operate it stemmed from the Wounded
Knee incident. On March 29, 1973, while Wounded Knee was still
being forcibly held by members of the American Indian Movement,
amemorandum opinion was prepared atthe Departmentof Justice
concerning the possible use of mobile military equipment operated
by military personnel. The opinion concluded that:

If aplan were devised to use mobile equipment of the military, operated by
military personnel, at Wounded Knee, it seems clear that this would con-
stitute a law enforcement use covered by the Posse Comitatus Act.22"

This opinion seemingly anticipated the decision in Jaramillo.2?
There the court observed that the Army had furnished large quan-
titites of materiel and equipment, including ammunition, flares,
rifles, protective vests and armored personnel carriers. The judge,
after reviewing the history of the Posse Comitatus Act, concluded,
"I am confident that the furnishing of this material, standing
alone, is not a violation of [the Act].”222 He then determined that
the use of the military mechanics to maintain the armored per-
sonnel carriers was unlawful.223

C. INDIRECT AID:
THE "MILITARY PURPOSE DOCTRINE "2+

Many law enforcement activities performed by military officials
benefit the civilian community as well as the military command.
This dual purpose "execution of the law" can, and often does,
violate the Act. Where the primary purpose of the action isto fulfill
a legitimate military requirement, no violation of the Act occurs
even though civil law enforcement isincidentally aided. However,
where action by military officials is taken primarily in aid of civil
authorities, the Act isviolated even though the military command

"""Memorandum Opinion regarding Authority to Use Mobile Equipment of the
Armed Forces and Limited Military PersonnelatWounded Knee, March 29,1973, 0n
file in the office of Ms. Mary Lawton, Deputy Assistant Attorney General, Depart-
ment of Justice, Washington, D.C.

221380 F. Supp. 1375 (D.Neb. 1974), appeal dismissed, 510 F.2d 808 (8th Cir, 1975).

222380 F. Supp. at 1379 (emphasis added).

223]d. at 1381.

221See Furman. supra note 12.Note the examples given on pages 112through 126
of situations where the military acts primarily to fulfill a military requirement.
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is aided incidentally. Violations of thistype usually occur where a
commander is trying to accommodate local officials in order to
enhance community relations.

Military commanders must perform certain law enforcement
functions. The Uniform Code of Military Justice establishes anen-
tire system of criminal law which the commander must enforce.
Furthermore, commanders are responsible for all government
property and activities under their control and must take ap-
propriate action to insure their preservation.225When the predomi-
nant motive for law enforcement activities is to enforce the Uni-
form Code of Military Justice, to protect military property or ac-
tivities, or to further some legitimate military interest, the Act is
not violated.

The military can investigate loss of household goods in a com-
mercial warehouse due to fire?2¢ or theft227 when they arestored un-
der government contract. Even though the investigation may aid
civil authorities, the military has a duty to protect the property of
its members. Potential claims against the Government require an
investigation and the statements taken in conjunction with this or
other legitimate military investigations may be given to civil
authorities without violating the Act.228

Military police may be used asguardsforbase exchangefundsin
transit between the exchange and an off-base bank,22 but they
may not escort funds of commercial banks on and off base.23° Both
actions would aid civil law enforcement in deterring or preventing
robberies, but only inthe case of the exchangefundsisthe predomi-
nant motive to protect government property. Use of military police
for general traffic control off-base violates the Act even though
many of the vehicles are those of military personnel;23! however,
where civil police are not available, military police may direct traf-
ficin order to preserve the integrity of a military convoy traveling
off-base.?32 Military police may be used to guard military property
and to maintain discipline among military personnel at off-base

225Internal Security Act of 1950, 50 U.S.C. § 797 (1970);Dep’tof Defense Directive
No. 5200.8 (Aug. 20, 1954).

226 JAGA 196813468, 23 Feb. 1968.

227 JAGA 1967/4727, 4 Dec. 1967.

228JAGA 1965/4182, 8 June 1965.

2290p JAGN 197179839, 9 Nov. 1971.

2800pr JAGAF 1965/861, 30 Nov. 1965.

BIDAJA-AL 1972/4289, 5June 1972; DAJA-AL 1974/3871, 28 Mar. 1974.

220p JAGAF1968/189,8 Aug. 1968.Even though such actionmay notviolatethe
Posse Comitatus Act it should always be coordinated with civil authorities.
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events such as Olympic games, 233 national rifle matches?34 and
largereligious services,??> but they may not perform general traffic
and crowd control or surveillance functions at these affairs. Joint
military-civilian patrols are permissible as long as military police
only exercise control over military personnel who violate military
law. They may not exercise control over civilian offenders or
military personnel who violate civil law.236

As ageneral rule, information obtained by military personnel in
the course of performing military duties may lawfully be reported
to civil authorities.237 Exchanging trafficinformation suchasacci-
dent reports238 and the results of blood alcohol tests23° are proper
where the military obtained the information in the course of a
proper military investigation. Possible criminal activity or the
location of suspects observed incidentally by military pilots during
military flights may be reported240 and unidentified aircraft
observed by military radar may be reported to customs authorities
without violating the Act.24!

D_NONDUTY STATUS CIVIL LAW
ENFORCEMENT

Military personnel are all private citizens as well asmembers of
the federal military. The prohibitions of the Posse Comitatus Act
do not apply to military personnel who are performing the normal
duties of a citizen such as reporting crimes and suspicious ac-
tivities, making citizens' arrests where allowed by local law and
otherwise cooperating with civil police.2*2 It is not sufficient for
military personnel to be “volunteers,”2¢? they must clearly be
acting on their own initiative and in a purely unofficial and in-
dividual capacity.2*¢ Commanders must be careful to insure that
activities which arein violation of the Act arenot being carried on

233J AGA 195917312, 23 Oct. 1959.

24DAJA-AL 197415006, 28 May 1974.

25DAJA-AL 197413871,28 Mar. 1974.

236J AGA 1968/4361, 6 Sept. 1968; Op. JAGAF 1961/295, 12 June 1961.

370p. JAGAF 1966,/688, 7 Nov. 1966; DAJA-AL 1974/4802, 20 Aug. 1974.

28 JAGA 1969/4036, 31 July 1969.

29J AGA 1970/5147, 1 Dec. 1970;JAGA 196814228, 15 Aug. 1968.

200p JAGN 196119282, 14 Dec. 1961.

2411Letter from John C. Wren, Assistant General Counsel, U.S. Air Force, to Lt.
George Hammett, Sept. 11, 1973.

22For example, two Marines were recently commended for aiding a policeman at
Disneyland who needed help in apprehending a suspected drug offender. Navy
Times, Oct. 23, 1974, at 14, col. 3.

243nited States v. Walden, 490 F.2d 372 (4th Cir.), cert. denied, 416U.S. 983 (1974).

244 JAGA 1968/3484, 13 Feb. 1968.
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under the labels of “individual” or “unofficial” assistance. Some
factors which may signal a violation of the Actinclude aid given
during duty hours, aid prompted or suggested by a military
superior or aid given with the knowledge or acquiescence of a
military superior. Other considerations include the manner in
which the civil authorities contacted the military person, whether
that person regularly performs military law enforcement func-
tions, and whether or not the individual’s usefulness to civil
authorities is related to his military status.

The Department of Defense does not prohibit military personnel
from working as civil law enforcement officials while off duty.245
The Army,2*6 Navy247 and Air Force?¢® Judge Advocates General
have opined that such off-duty employment does not constitute a
violation of the Posse Comitatus Act as long as itisdoneinanin-
dividual and unofficial capacity. The Commandant of the Marine
Corps, as a matter of policy, does not allow off-duty Marines to
work as law enforcement officers on public police forces.249

Military personnel may participate in military sponsored
programs designed to prepare them for civilianemployment aslaw
enforcement officers such as “Project Transition;” however, their
training must be restricted to classroom instruction. Performance
of any active law enforcement role such as making arrests or
patrolling in squad cars would violate the Act.2°

E. NON-LAW ENFORCEMENT ACTIVITIES

Law enforcement agencies often perform services other than en-
forcement of criminal law, servicesthat may be described aspublic
safety functions. In general, military commanders can perform
public safety services when requested by local civil authorities if
such service is necessary to preserve life or preventseriousinjury.
Such action will not violate the Posse Comitatus Act.?5!

The most topical example of the type emergency aid which is
authorized is explosive ordinance disposal. The army2s2 and

245Dep’t of Defense Directive No. 5500.7 (Aug. 8, 1967).

245DAJA-AL 1974/4334, 10 July 1974; DAJA-AL 1974/3549, 29 Jan. 1974.

2470p. JAGN 1973/1878, 5 Mar. 1973.

248Qp. JAGAF 1971/62, 21 July 1971; OP.JAGAF 1970/174, 17 Nov. 1970.

2¢%Marine Corps Order 5330.3A (11Nov. 1974).

250JAGA 1968/4361, 26 July 1968; Op. JAGN 1973/1878, 5 Mar. 1973.

2510p. JAGN 197318056, 1 Oct. 1973; JAGA 1969/4742, 14 Nov. 1969. The Judge
Advocate General opined that medical evacuation by military helicopter of persons
injured inautomobile accidentdoes notviolate the Act. However, if the primary mis-
sion of the helicopter is accident investigation or pursuit of an offender then the
Posse Comitatus Act is violated.

22JAGA 1966/3590, 22 March 1966.

127



MILITARY LAW REVIEW [Vol. 70

Navy?253 often search254 for and dispose?®> of explosive devices to
preserve public safety, not to execute law. However, military
storage of such devices after they are disarmed for safekeeping as
evidence would violate the Act.?58

Military aid is often requested after major disasters such asfires,
floods or hurricanes and in such instances the Department of
Defense usually issues guidance to subordinate commands. If the
President determines that federal disaster relief isrequired,hemay
direct federal military forces to provide assistance.?*” In the
absence of such guidance a commander should act only in
situations of immediate urgency where human life and safety are
in jeopardy. The assistance should be as limited in duration as
possible and should immediately be reported to superior head-
quarters. If assistance continues after the immediate crisis has
passed or if it involves tasks not directly related to the personal
safety of victims, such as protection of property, traffic control or
suppression of looting, it will be unlawful.?58

V1. CONSEQUENCES OF POSSE COMITATUS
VIOLATIONS

A. CRIMINAL PROSECUTION

The Posse Comitatus Act provides that “Whoever . . . willfully
uses any part of the Army . ..to executethe laws shall be fined not
more than $10,000 or imprisoned not more than two years, or
both.”25% No record can be found of any criminal prosecution under
this section. The statute doesnot specify whether “Whoever” refers
tothe civil authority who requests theaid, the military commander
who provides it, the military personnel who actually perform the
assistance requested or all or a combination of these parties. The

2338¢e Washington Post, Sept. 25,1974,atC11, col.4 (describingservicesrendered
by Navy explosive experts in disarming a bomb in Portsmouth, Virginia).

284 JAGA 1967/4169, 13July 1967.

255,J AGA 196673590, 22 Mar. 1966.

255JAGA 1970/3513, 18 Feb. 1970.

25742 U.S.C. § 1855 (1970).

2380Qp. JAGAF 1966/461, 10 June 1966;0p.JAGN 1973/8656, 24 Oct. 1973. For a
discussion of the commander’s assistancetocivil authoritiesinan emergencysitua-
tion see C. POWELL, MILITARY AI1D TO THE CIVILPOWER 203-07. The author, discussing
aidgivenin SanFrancisco after the 1906 earthquake, concluded that a commander
in such situations canactwithout permission from higher authority and that troops
can be used forlaw enforcementfunctions. That later conclusion, valid 50 years ago,
is doubtful today inview of the significantimprovement in communications which
provide contact with the Department of Defense in almost all circumstances.

25918 U.S.C. § 1385 (1970).
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legislative history indicates that when Congressman Knott first
proposed the Act he clearly intended that the penalty be applicable
to the military commander. In debate he stated that he wanted the
prohibition to apply “from the Commander-in-Chief down to the
lowest officer in the Army who may presume to take upon himself
to decide when he shall use the military forcein violation of the law
of the land.”26° However,nothing inthe Act’shistory indicatesthat
the penalty wasintended to apply only to the military commander.

The phraseology of the Act, “Whoever . . .willfully uses ,..,” in-
dicates that the penalty isalso applicabletothe civilauthority who
requests the aid. The history of the Act supportstheconclusionthat
it was the action of civil officials in requesting and using military
aid that Congress sought to stop. In the year before passage of the
Act, Congressman Banning was critical of the Attorney General’s
directive that, “Any marshal of the United States, or deputy or
special marshal, may upon his own private judgment, order any of-
ficer, even the General of the Army, to obey his command.”28! The
following year Congressman Kimmel complained that the Army
had been improperly used by governors, sheriffs, local authorities,
and United States marshals.262 Major Furman, inhisarticle onthe
Posse Comitatus Act, concludes that when a violation occurs both
the military commander and civilian authority requesting the aid
have “used” the military.?83 The Judge Advocate General of the Air
Force has stated that the military commander may be criminally
liable for violations of the Act?¢4 and an informal memorandum
opinion of the Department of Justice dealing with the “Wounded
Knee” situation concludes that the civil agency requesting aidand
the “participating military personnel” are subject to criminal
penalties for violating the Act.265 Itisnot clear whether the Depart-
ment meant the military commander, his troops, or both.

The Fourth Circuit’sdecision in Walden v. United States?¢¢ sheds
no additional light on which persons are subjectto criminal liabili-
ty for violations of the Act. There, when the court considered the
motives of the Marines and the Treasury Department Investigator,
it pointed out that the Act “renders the transgressor liable to
criminal penalties.”26” The decision does not indicate whether

2607 ConGg REC. 3847 (1878) (remarks of Mr. Knott).

2615 CONG. REC. 2117 (1877) (remarks of Mr. Banning).

2627 CONG. REC. 3581 (1878) (remarks of Mr. Kimmel).
263Furman, supra note 12, at 98.

26¢0Qp. JAGAF 1968/177, 31 July 1968.

z65Department of Justice Memorandum, supra note 220, at 2.
266490 F.2d 372 (4th Cir.), cert. denied, 416 U.S. 983 (1974).
267]d, at 876.
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“Marines” means the commander, histroops, orboth. Near theend
of the decision the court, in what appears to be a warning, stated
that there is no “reason to doubt that the military, now that we
have declared the effect of the Instruction, will fail to take stepsto
provide a mechanism to enforce it.”26¢ In response to this admoni-
tion the Secretary of the Navy published a directive in order that
the provisions of the Act could be enforced against Navy and
Marine Corps personnel under Article 92 of the Uniform Code of
Military Justice.26® The directive provides that “Members of the
naval service shallnot ...enforce, or execute...civillaw. ..,”270 ex-
tending the criminal penalty to the troops who actually render the
assistance.

As can be seen, various interpretations of the Act find the
criminal penalties extending to the civilian requester, the military
commander and the troops who actually assist. It would seem that
the penalties need not be extended to the latter in order to insure
compliance with congressional intent. Furthermore, onitsfacethe
Act does not seem to extend to the troops who carry out their com-
mander’s desires. Nonetheless, this reasoning is mere supposition,
and not until there is judicial interpretation of the Act will the
matter be resolved. Until that time, a safer course will be toassume
the criminal sanctions extend to all who may beinvolved in a viola-
tion.

B. CIVIL LIABILITY

Almost thirty years ago Congress enacted the Federal Tort
Claims Act,?”* which was a significant waiver of sovereign im-
munity. In general this Act allows suit for damages to be brought
againstthe United States for personal injury and property damage
caused by the wrongful acts, negligence, or omissions of employees
of the federal government acting within the scope of their employ-
ment. The circumstances surrounding the tortious conduct must be

2687d. at 377.

290p JAGN 1974/3363, 7 May 1974.

2SECNAVINST 5820.7 (15 May 1974).

271128 U.S.C. §§ 1346,2674¢t seq. (1970).1n general this Act does not bar plaintiffs
from recovering damages from the individual governmentemployeetortfeasor. The
Act does bar doublerecovery from the employeeand the United States. An exception
to this general rulein section 2679(b)-(e) of title 28 provides that recovery againstthe
United States is the exclusive remedy in the case of accident involving vehicles
driven by government drivers. Naturally, when a govermment vehicle operator is
not acting within the scope of his employment, (e.g. actingin violation of the Posse
Comitatus Act) he is not protected by the Federal Tort Claims Act.
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such that the United States, if it were a private person, would be
liable under the law of the situs of the incident.

In Wrynn v. United States??2 an Air Force helicopter assisting a
local sheriff in his search for an escaped prisoner struck a small
tree while landing, showering four onlookers with flying debrisand
injuring them. The father of one of the injured minors brought an
action againstthe United Statesunder the Federal Tort Claims Act
for medical expenses and loss of his son’s services. The court
carefully reviewed the legislative history of the Posse Comitatus
Act and concluded that Act was applicable in the case. The court
specifically found that the helicopter and its crew had assisted in
the execution of civil criminal law and thus had violated the Act.
Since the crew was clearly acting illegally, it was not within the
scope of its office or employment. Itis now well recognized thatthe
United StatesGovernment is immune from liability in tort actions
arising fromincidentsinvolvingviolations of the Posse Comitatus
Act. Even under the latest change to the Federal Tort Claims Act
which allows actions to be brought for assault, battery, false im-
prisonmentand false arrest by federal law enforcement officers,273
the federal employee must be acting within the scope of his employ-
ment for a plaintiff to recover under the Act.

Since the federal government will not be liable for torts arising
out of acts which violate the Posse Comitatus Act, it is very
probable that the injured party will seek redress from the govern-
ment employee in his private capacity. Generally, a federal
employee’s best protection is that of immunity from suit based
upon conduct arising from his official duties. In a recent case an
Army colonel was sued for assault, intentional infliction of
emotional distress and malicious prosecution after he stopped and
berated a civiliannurse for speedingon post.2? Thecolonel claimed
that because he was an officer and inthe Army Adjutant General’s
Corps he was immune from suit. The court concluded that there
was insufficient evidence to show that he had authority to enforce
traffic regulations and accordingly he could be personally liable
because he had failed to show that he had acted within the scope of
his official duties and was performing discretionary acts. For any
individual service member involved in a Posse Comitatus Act
violation this case standsfor the proposition thathemay be subject
to personal liability.

272200 F. Supp. 457 (E.D.N.Y. 1961).See alsonotes 188and 189and accompanying
text supra.

273Act of March 16, 1974, Pub. L. No. 93-253 § 2, 88 Stat. 50.

#4Green v. James, 473 F.2d 660 (9th Cir. 1973).

131



MILITARY LAW REVIEW [Vol. 70

C.EXCLUSION OF EVIDENCE

In Walden,?' the court of appeals recognized that most of the
evidence upon which the defendants’ convictions were based had
been obtained through violations of the Posse Comitatus Act. It
then observed that while the Act provided criminal penalties, itdid
not require that the evidence be excluded. Accordingly, the
evidence was not excluded, but the court did consider the develop-
ment of the exclusionary rule and warned “Should there be
evidence of widespread or repeated violationsinany future case, or
ineffectiveness of enforcement by the military, we will consider
ourselves free to consider whether adoption of an exclusionaryrule
is required as a future deterrent.”278 In Jaramillo,?”” even though
the court did not apply an exclusionary rule, it showed that
violations of the Act drasticallydecreasethe prosecution’schances
of success. In that case the accused were charged with interfering
with law enforcement officers lawfully performing their dutiesdur-
ing a civil disorder. The court held that the prosecution failed to
prove the officers were lawfully engaged in their duties because
they had used military aid in violation of the Posse Comitatus Act.
These cases will probably be cited with increasing frequency and
success by defendants in any cases where military aid has been
given to civil authorities.

VII. CONCLUSION

Ninety-seven years ago on the floor of the House of Represen-
tatives the Army was characterized as being “to the United States
what a well-disciplined and trained police force is to a city.”’27®
Congress passed the Posse Comitatus Act in order to remove that
police force image and “to put a stop to the practice, which has
become fearfully common of military officers of every grade
answering the call of every marshal to aid inthe enforcement of the
laws.”27¢ Unfortunately, just as ahundred years ago, military com-
manders are still responding to the marshals, sheriffsand federal
agents. Until a few years ago the Act had received no significant
consideration by the courts. In 1960 Major Furman correctly
observed that after eighty years “there is a paucity of judicial

275United Statesv. Walden, 490 F.2d 372, 376 (4th Cir.), cert. denied, 416 U.S. 983
(1974).

216Id. at 377.

277nited Statesv.Jaramillo, 380 F. Supp. 1375(D. Neb. 1974), appeal dismissed,
510 F.2d 808 (8th Cir. 1973).

2787 ConG REc. 3582 (1878) (remarks by Mr. Kimmel).

2797 ConG. REC. 3849 (1878) (remarks by Mr. Knott).
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decisions concerning it.”28° Nonetheless, the phrase “posse com-
itatus or otherwise” isnot so incomprehensible as to excusethe fre-
quent practice of ignoring the Act. The legislative history of the Act
clearly shows that the prohibitions were meant to be broad.28! The
excuses voiced over the years forignoringthe Actarerapidly being
silenced by the federal courts where at long last this “obscureand
all-but-forgotten statute”282 is receiving close scrutiny. The first
significant decision was rendered in 1961and recognized that the
Act forbids every use of the Army or part of it, as a posse or strictly
as amilitary force, in aiding civil authorities with execution of the
law, except where explicit congressional authority exists.28?
Federal decisions have held that “otherwise” includes using
military personnel for pursuit?®4 and surveillance.28> Violations of
the Act have also been found where military personnel have given
aid as advisors,28 support personnel?®” and as u..dercover
agents.?8® Another decision clearly implies that apprehension,
detention and transportation of offenders in aid of civil authorities
are questionable,289

The decisions may require the Department of Defense to
recognize the prohibitions and sanctions of the Act. It is unfor-
tunate that the courts must force the Departmentout of its lethargy
in an area where it should have been meeting its responsibilities
without prompting. At the time of passage there was strong senti-
ment in the Army, expressed by Generals Ruger and Halleck, that
the military establishment should stay out of civil law en-
forcement.?°® The lessons learned by these officers have long been
forgotten.

The Defense Department’s indifference toward the Actis made
evident by the lack of guidance given to subordinate commanders.
While the Act is at least recognized in a Directive on the use of

280Furman, supra note 12, at 126.

281The military never executes the law. The military puts down opposition to the execution of the law
when that opposition is too great for the ciil armto suppress. . . .Therefore | say it ought to be un-
lawful in all cases to talk about calling upon the Army to execute the laws.

7 CoNG. REC. 4247 (1878) (remarks of Senator Hill).

282Chandler v. United States, 171F.2d 921, 936 (1st Cir. 1948).

23Wrynn v. United States, 200 F. Supp. 457 (E.D.N.Ya61).

‘.284Id_

285United Statesv.Jaramillo, 380 F. Supp. 1375,(D. Neb. 1974), appeal dismissed,
510 F.2d 808 (8th Cir. 1975).

ZSSId_

287Id_

288 United States v. Walden, 490 F.2d 372 (4thCir.), cert. denied, 416U.S. 983 (1974).

283United Statesv. Cotton, 471 F.2d 744 (9th Cir. 1973).

2907 CoNG. REC. 3581-82 (1878) (remarks of Mr. Kimmel).
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military personnel and equipment in “civil disorders,”2°! this
Directive fails even to recognize that commanders receive many re-
quests from civil law enforcement agenciesfor aid in situations not
involving “civil disorders.”” Commanders do have very specific
departmental guidance concerning their duty to develop and main-
tain good community relations292 through a Directive which
appears to have been drafted with public relations in mind.
Encouraging “cooperation with government officials,”2%3 the
Directive states that “successful community relations can result
only from the consistent exercise of initiative, imagination, and
judgment by every individual” and places “principal reliance on
Commanders at all levels” to act “within the guidelines
provided.”2%¢ The Directive does not mention the Posse Comitatus
Act; it does not even imply that there are limitations on providing
aid to civil law enforcement authorities; however, it clearly allows
military personnel to be used in security cordons off base.?%> The
only real restriction it places on the use of military personnel isthat
they should not perform menial tasks.?*¢ Considering the overall
tenor of the Department’s Directives, one may conclude that in its
zeal to enhance public relations the Department has completely
failed to acknowledge the restraints imposed by the Act. Certainly
the Department has a valid interest in maintaining a good com-
munity image, but even if indifferent to the Act’s prohibitions, it
should be concerned with protecting unwary subordinate com-
manders.

When and if civil and criminal actions are instituted for
violations of the Act, they will not be against the Secretary of
Defense but against the commander and his troops who assisted
the civil authorities. Accordingly, commandersmust beawarethat
the Department of Defense has yet to recognize fully that military
involvementin community affairshasstrictlimitationsinthearea
of law enforcement. Unfortunately thereislittle toindicatethatthe
Department is prepared to recognize this limitation. Indeed, the ac-
tions of its emissaries, the so called “observers”atWounded Knee
in the Jaramillo case, indicate that the Actis still being ignored by
the Department.

The initial reaction tothe Waldendecisionwas encouraging. The
Marine Corps published a brief, concise directive which recognized

»1Dep’t of Defense Directive No. 3025.12 (Dec. 4, 1973).
292Dep’t of Defense Directive No. 5410.18 (July 3, 1974).
293]d. at para. III.

4]d. at para. V.A.

25]d. at encl. 1.

#8]d. at para. V.B.6.
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that the Posse Comitatus Act must be followed, gave specific ex-
amples of the type activity prohibited and provided commanders
with a procedure for resolving any uncertainty.2¢” Unfortunately
this directive was replaced by an Instruction from the Secretary of
the Navy which merely provides that “Members of the naval serv-
ice shall not . . . enforce or execute .. . civil laws except” as
authorized by Congress, as authorized in the civil disturbance
directive and as approved by the Secretary of the Navy.2%®
Although deficient because it fails to give more specificguidelines,
at least the Secretary of the Navy has recognized the existence of
the limitations imposed by the Act. The Secretary of Defense
should publish an order similar to the short-lived Marine Corps
Bulletin. Such a Directive would give the Department a starting
point from which future guidelines and policies could evolve.
Regardless of the quantity or quality of directives th..; may be
issued by higher authority, only the commanders at posts and
stations throughout the country can insure compliance with the
Posse Comitatus Act. They mustunderstandthatalthougheachin-
cident, isolated and viewed alone, may do little harm to our con-
stitutional principles, it isthe collective effect and the gradual ero-
sion of the democratic principle of non interference by military
authority in domestic matters that must be guarded against. Com-
manders must remember that this tradition did not evolve by acci-
dent. It evolved out of the determination to abate governmental
abuse of the rights of private citizens. Failure to preservethis tradi-
tion and others similar to it, which serve to balance the powers of
the central government, will surely weaken the democraticsystem.

29"Marine Corps Bulletin 3440 (5 April 1973) provided:

1. All requests for support of civil authoritiesreceived by USMC commanderswillbereferred to
the appropriate naval area coordinator, who will process therequest. USMC commanders, exceptin
instances wherenatural disasters are of such imminent seriousnessasto preclude thereceipt of time-
ly instructions from the naval area coordinator, must await the appropriate authorization prior to
providing USMC resource support to civil authorities. Care should be taken to ensure that the use of
Marine Corps resources is not in a law enforcement role.

2. Marine Corpsresources may not he used in a law enforcement role without prior approval of CMC

(Code AO1F). For the purposes of this bulletin, “Law Enforcement Role” is defined as follows: A law

enforcement role or capacity includes but may not be limited to activities of the following nature.
A. Active participation in the investigation of a criminal case

B. The search for suspected criminals or escaped prisoners

C. The search for or seizure of evidence relating to alleged crimes

D. The apprehension or arrest of a suspect

E. Crowd control or the direction of traffic

F. Use of avehicleoraircraft asaweaponsplatform orasacarrier for civilian law enforcement of-
ficialswho areintheprocess of actively searching for asuspected criminal, evidence related toacrime
or anescaped prisoner. However,this definition should not be used to make final determinationasto
what doesor doesnot constitute law enforcement. In all casesof any doubt concerning the propriety of
arequest for the use of Marine Corpsresources in apossible law enforcement role, commanders,in ad-
dition to processing the request via the naval area coordinator, will obtain approval of CMC (Code
AO1LF) before releasing resources or furnishing assistance.

298SECNAVINST 5820.7 (15May 1974).

135



Some may respond that these are heady warnings for such in-
nocuous acts of cooperation as occur daily between military and
civil police throughout this country. That may be valid criticism,
but devotion to the principle of strict noninterference in civil
matters will help insure thatwe arenever asked “How do people get
to this clandestine Archipelago?29s

299A, SOLZHENITSYN THE GULAG ARCHIPELAGO 1(1973)
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OFFICER SELECTION BOARDS
AND DUE PROCESS OF LAW*

Captain John N. Ford, USAR**
I. INTRODUCTION

Self-interest alone should provide adequate motivation for
members of the military establishment to examine the statutory
and administrative bases of the Army's process of selecting com-
missioned officers for promotion. Unfortunately, the tremendous
number of promotion lists in the Army converts any general
analysis of the subject into a Herculean task. For that reason, this
article will focus on the compatibility of the selection procedure
with the due process clause of the fifth amendment to the
Constitution only in the context of selectionboardswhich consider
Regular officers for permanent promotion on the Army Promotion
List; selection boards which consider Reserve officers for perma-
nent promotion; and boards which consider active duty officers for
temporary promotion in the Army of the United States(AUS).! Dis-
cussion of the formal statutory and regulatory scheme will be
followed by an examination of the method of empaneling a selec-
tionboard and adescription of atypical board's proceedings. Final-
ly, the system, as structured and actually administered, will be
tested againstthe dueprocessrequirements of the fifthamendment
to the Constitution.

Oral interviewswith former selection board members provide the
basis for much of the information detailing the manner in which
the boards conduct their business. Some of the individuals inter-
viewed have given the author permission to quote them on the con-
dition that their identities remain anonymous, a condition which
has been honored in the preparation of thisarticle. Formal citation
to authority issimilarlylimited by the factthatthe author hasbeen

*This article is an adaption of a thesis presented to The Judge Advocate General's
School, US. Army in satisfaction of the writing requirements for the Nonresident
Judge Advocate Officer Advanced Course. The opinions and conclusions presented
herein are those of the author and do not necessarily represent the views of the
Department of the Navy, The Judge Advocate Genera?{s School,U.S Army, or any
other governmental agency.

**Captain, USAR . Attorney Advisor (Contract), Department of the Navy. B.A,,
1964;J.D., 1970, University of Texas. Member of the Bar of Texas.

'The selection process employed for promoting Chaplains, members of the
Women's Army Corps or the Army Medical Department and promotions to ranks
above lieutenant colonel are beyond the scope of this article.
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denied access to documents in the possession of the Office of the
Deputy Chief of Staff for Personnel (ODCSPER)which enumerate
the specific criteria for choosing selection board members. For-
tunately the hiatus is not complete; general criteria have been con-
veyed to the author orally by personnel in ODCSPER.

11. THE STATUTORY/REGULATORY SCHEME

The statutory basis for the Army’s officer promotion system is
the Officer Personnel Act of 1947, as amended.? The original pur-
pose of the Act was to resolve the question of how all the Armed
Forces would manage their officer personnel in the aftermath of
World War II and the anticipated transition from a huge wartime
military force to a relatively small peacetime establishment. The
first four titles of the Act deal with promotions in the Navy and
Marine Corps with only title five concerning Army procedures. For
the Army, the Act ushered in a new era, utilizing procedures which
were well-known in the Navy — promotion by selection.3

By imposing the requirement that an officer be selected by the
majority of a board of officers before he could be promoted,
Congresssoughtto greatly strengthenthe Army’s officer corps.* To
accomplish the mission of selecting officers for permanent promo-
tion, Congress established two board systems, one for Regular
Army officers and the other for Reserve officers. Congress also
made provision for officers to be appointed to a temporary grade,
but did not establish aselectionboard for accomplishing thistask.

A.PERMANENT PROMOTIONS
1. Regular Officers

Selection boards areto convene at Headquarters, Department of
the Army (HQDA)> at times prescribed by the Secretary of the
Army.® Each board must be composed of at least five officers of the

2 Act of Aug. 7, 1947,ch. 512, 61 Stat. 795.
3 In the House Report on the Act the following observations were made:

The Navy plan is not an innovation for the Navy. Iteffectscertain refinementsin the Navy selection
system which has been in effect since 1916 —over 30 years . , . .

By contrast, the Army promotion system— title V of H.R. 3830—is a new undertaking of major
proportions for the Army. For the first time, supported by strong recommendations by General
Eisenhower, the Army plans tu promote by selection in the lower Army grades. Selectionhasalways
been used by the Army for promotion to grades above colonel; in the past. however, seniority alone
controlled promotions in the lower grades. This system required only the completion of service as a
prerequisite for promotion; it unavoidable placed mediocre officers on a par with the more in-
dustrious, more capable officers.

HR. Rep No.640, 80th Cong., 1st Sess. 3 (1947).
Id.
> Army Reg. No. 624-100, para. 16a (29 July 1966)[hereinafter cited as AR 624-
100].
s 10 U.S.C. § 3297(a) (1970); AR 624-100, supra note 5, at para. 18a.
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Regular Army who hold a permanent or temporary grade above
lieutenant colonel. Each board member must be senior in regular
grade to,and outrank any officer whom the board is considering.7
However, boards considering officers appointed in a special
branch® or carried on a list other than the Army Promotion List,
will include one or more members of the branch being considered,
and such members must have aregular ortemporary grade above
major.® No selection board may serve longer than one year,® and
no member may serve on two consecutive boards for promotion to
the same grade, if the second board considers any officer con-
sidered but not recommended for promotion by the first board.!!
Each member of a selection board must swear that he will perform
his duties without prejudice or partiality, keeping in mind the
“special fitness of officers and the efficiency of the Army.”!?
Promotions to the regular grade of captain through major general
may be made only upon the recommendation of a promotion board,
unless otherwise provided by law, and such recommendation must
be made by amajority of the total board membership. Furthermore,
a board may not recommend officers as best qualified for promo-
tion unless it also determines them to be fully qualified.!® To be
fully qualified, an officer must be found by a promotion board to be
qualified professionally and morally, of demonstrated integrity,
and capable of performing the duties expected of an officer of his
branch in the next higher grade; whereasthebestqualified officers
are those fully qualified officers whom the board determines to be
the best qualified to meet the needs of the Army.!4

Any officer who is eligible for consideration for promotion may
send a letter to the board, through official channels, callingatten-
tion to matters of record in the Department of the Army (DA)con-
cerning himself which he considers important. However, the letter
may not contain criticism or reflect upon the character, conduct, or
motives of any officer.!®> No candidate for promotion may appear

710 U.S.C. § 3297(a) (1970);AR 624-100, supra note 5, at para. 16b.

810 U.S.C. § 3064 (1970)defines special branches asbeing each corps of the Army
Medical Service; the Judge Advocate General’s Corps; and the Chaplains.

SAR 624-100, supra note 5, at para. 165(1)& (3).

1010 U.S.C. § 3297(b) (1970).

1110 U.S.C. § 3298(b) (1970);AR 624-100, supra note 5, at para. 165,

1210 U.S.C. § 3297(c) (1970).Army Regulations state that the board will receive a
letter of instruction (LLOI) prescribing the oath board membersaretotake, reports to
be prepared, methods of selection and other pertinent administrative details. AR
624-100, supra note 5, at para. 16c.

1310U.8.C. §3297(d) (1970). See also 10 U.S.C. § 3284 (1970) which provides that ap-
pointmenta of commissioned officers in the Regular Army shall be made by the
President with the advice and consent of the Senate.

AR 624-100,supra note 5, at para. 2d & e.

1510 U.S.C. § 3297(e) (1970);AR 624-100, supra note 5, at para. 16d(1) & (3).

139




MILITARY LAW REVIEW [Vol. 70

before a board on his own behalf, nor may any officer appear before
a board on behalf of a candidate, but letters of commendation or
appreciation and recommendations for promotion may be forward-
ed directly to the promotion board.!®

There are three statutory procedures whereby selectionsmay be
made for promotion to the regular grade of captain, major or lieu-
tenant colonel. First, to fill existing or anticipated vacancies, the
Secretary may direct the board to consider officersin the specified
grade inthe order of their seniority on the promotion listconcerned,;
recommend those who are fully qualified for promotion; pass over
thosenot soqualified; and continue this procedure until the number
of officers specified by the Secretary is recommended.17 Second,
when an officermust be considered for promotion because of length
of service or because he is on a promotion list above an officer who
must be considered for that reason, the Secretary may furnish the
board a list of officers to be considered for promotion to the grade
concerned and direct the board to recommend the officers on that
listwhom itdetermines to be fully qualified for promotion.!8 Third,
the Secretary may furnish the board with a list of promotion list
officers and direct the board to recommend a number specified by
the Secretary as best qualified for promotion. However, the number
specified by the Secretary must be at least 80 percent of thoselisted
for promotion for the first time.19 This last method is used to
promote officers to the gradesmajor through colonel,2° the firsttwo
methods being utilized to promote officers to the regular grade of
captain.?! In any case, the board is enjoined to base ita selectionon
animpartial consideration of all the candidates, and to consider all
factors, including ability, efficiency, seniority, and age. However,
promotion boards are prohibited from divulging their reasons for
the selection or nonselection of any individual.22 The actions of
promotion boards are administratively final and reconsideration
will be granted only in those cases where material error was pre-
sentin the records of an officer when reviewed by a selectionboard.
This determination will be made by HQDA .23

16AR 624-100, supra note 5, at para. 16d(2).
| 1710 U.S.C. §3800(a)(1970) 'See 10U.S.C. § 3296 (1970)which defines “promotion

ist.”

1810 U.S.C. § 3300(b) (1970). 10 U.S.C. § 3299 (1970)establishes timein-servicere
quirementa which entitle certain Regular officers to mandatory promotion con-
sideration.

1810 U.S.C. § 3300(c) (1970).

20AR 624-100, supra note 5, at para. 18a(1).

21]d. at para. 18a(2).

22]d. at para. 18.

23]d. at para. 18b.
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2. Reserve Officers

The requirements for selection boards which are to consider
Reserve officers are similar to those specified for Regular officers.
However, some significant differences exist. First, the Secretary
may convene Reserve promotion boards or he may delegate this
authority.?* In response to this flexibility, the Secretary has
delegated convening authority to various commanders in the
United Statesand overseas.?> Thereare two types of boards which
these commanders may convene, unit vacancy boards and man-
datory selection boards.2® Unit vacancy boards will normally con-
vene during the months of March, June, September and December
on dates announced by HQDA, while mandatory boards will con-
vene annually as announced by HQDA. Also, mandatory boards
will have the additional duty of serving as standby advisory
boards for cases which must be reconsidered.27

Each board is to be composed of at least five members, each of
whom is senior in regular or reserve grade to, and outranks any
officer to be considered by the board.2® At least one-half the board
members must be Reserve officers,?? and no morethan one Reserve
officer from the same Army Reserve Command/General Officer
Command (ARCOM/GOCOM) or no more than one Army
National Guard of the United States (ARNGUS) officer from the
same state may serve on the same board.?® No board may serve
longer than one year and a member may not serve on two con-
secutive boards for promotion to the same grade, if the second
board isto consider any officer considered but notrecommended by
the first.3! The general qualifications which a selection board
member must possess include a broad range of experience upon
which to base sound decisions; selection by each mandatory selec-
tion board which has considered him for promotion; credit for the
Command and General Staff College or a higher level of military

2410 U.S.C. § 3362(a) (1970).

25Army Regulations specify the commanders to whom convening authority has
been delegated, the types of boards they may convene and the grades to which the
boards can recommend officers for promotion. Army Reg. No. 135-155, fig. 3-1 (30
Aug. 1974)[hereinafter cited as AR 135-1551.

26The regulation also prescribes timein-grade and timein-service requirements
which, when met, entitle a nonunit Reserve officer to mandatory consideration for
promotion. Id. at para. 2-7. See also 10 U.S.C. § 3366 (1970).

27TAR 135-155, supra note 25, at para. 3-5a-c.

2810 U.S.C. § 3362(b) (1970).

2910 U.S.C. §3362(b) (1970).Army Regulation No. 135-155further provides that the
officers not be on active duty. Moreover, table 3-1 provides the specific composition
for the various types of Reserve promotion boards. AR 135-155, supra note 25, at
para. 3-85(1).

30AR 135-155, supra note 25, at para. 3-85(4).

3110 U.S.C. § 3362(c) (1970); AR 135-155, supra note 25, at para. 3-85(2).
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education; and a college degree.?2 Finally, Reserve officers serving
on unit vacancy boards must be members of units.33 Members of
Reserve promotion boards must take the same statutory oath as
members serving on Regular promotion boards,?* and the restric-
tion on selecting only those officers who are fully qualified as best
qualified also applies.?® In thisregard, an officer isconsidered to be
fully qualified if he isin the zone of consideration;on activeduty or
participating satisfactorily in Reserve training; qualified
physically, morally, and professionally; capable of performing the
duties of the next higher grade under mobilization conditions;and
educationally qualified.?¢ On the other hand, if an officer's records
indicate a lack of leadership, command capability, moral prin-
ciples or professional capabilities commensurate with his grade,
the board is to recommend elimination.37

A candidate for promotion has the same right to communicate
with the board as does a Regular officer. However, a Reserve officer
may call attention to any matter of record within the Armed Forces
concerning himself3& and he may send certain information to the
board which reflects his civilian educational, professional or
vocational accomplishments.39

Standby advisory boards will be convened to prevent any in-
justice to an officer who was eligible for promotion but whose name
was inadvertently omitted from the list submitted to the board, or
whose records contained a material error when reviewed by the
selection board. If his name was omitted, he will be considered,
provided he is eligible, such eligibility to be determined by HQDA.
An officer may apply for standby advisory determination by
forwarding such a request through command channels to the
Commander of the Reserve Components Personnel and Ad-
ministration Center (RCPAC). However, area commanders may
disapprove such requests without referring them to RCPAC if

32The requirement that an officer possess a college degree is not mandatory.
However, officers who do not have a degree must have an exceptionally broad and
varied background of military experience.

33AR 135-155, supra note 25, at para. 3-8.

3410 U.S.C. § 3362(d) (1970). The full text of the required oathissetforthin AR 135
155,supra note 25, at para. 3-9¢(1). It will also be set forth in a letter of instruction
(LOl)prepared by HQDA for presentation to the board by the convening authority.
The LOI will also state the reports to be furnished, methods of selection and any
other required administrative details. See AR 135-155, supra note 25, at para. 3-9.

3510 U.S.C. § 3362(e) (1970).

36AR 135-155, supra note 25, at para. 3-lla.

37Id. at para. 3-95(3).

3810 U.S.C. § 3362(f) (1970); AR 135-155, supra note 25, at para. 3-10a.

3AR 135-155, supra note 25, at para. 3-10a(1).
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either the applicant did not meet minimum educational re
quirements or the retirement year prior to the retirement year the
applicant became entitled to promotion consideration was not a
qualifying retention year.4°

It should be noted that technically thereisno such thing asaper-
manent reserve promotion, because appointments of Reserves in
commissioned gradesareforanindefinite termandareheld during
the pleasure of the President.41 However, the term permanent
reserve grade will be used to differentiate between the grade a
Reserve officer holds in the Reserves and any other commissioned
grade he may hold on a temporary basis while on extended active
duty.

B. TEMPORARY PROMOTIONS

Temporary promotions may be tendered under conditions
specified by statute.*? Toreceive a temporary promotion, an officer
must be serving on active duty and he need not vacate any other
grade held by him if he isso promoted. Temporary promotions are
to be made to a grade that is equal to or higher than theregular or
reserve grade held by the officer concerned. Furthermore, the
Secretary isrequired to prescribe regulations which will insure that
temporary promotions are made on a fair and equitable basis with
selectionsto be based upon ability and efficiency with regard being
given to seniority and age.*® To implement this requirement, the
Secretary has promulgated Army Regulation No. 624-100 which
deals with promotions of officers on active duty. The same
regulatory requirements that apply to boards which are to recom-
mend Regular officers for permanent promotion apply to boards
considering both Regular and Reserve officers for temporary
promotion with the following two exceptions. First, there is no
minimum grade requirement for board members, and the only
grade requirement for temporary board members is that they be
senior inpermanent grade and temporary rank to the officers being
considered. The second exception is that when a board is to con-
sider non-Regular officers, the board must, whenever practicable,
include atleastone officer of the Reserve components.+ Temporary

10]d. at para. 3-14a-c. Also, 10U.S.C. § 1002(1970) requires a Reserve officertoearn
anumber of points, to be specified by the Secretary, forretention inanactive status.
The implementing regulation is Army Reg. No. 140-10 (12 May 1975).

4110 U.S.C. § 593(b) (1970).

4210 U.S.C. § 3442(a)(b) (1970).

4310 U.S.C. § 3442(c) (1970).

AR 624-100,supranote 5,at para. 165(5). ThisRegulation implements 10U.S.C.
§ 266(a) which provides that each board convened for the promotion of Reserves
shall include an appropriate number of Reserves.
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promotion to grades below lieutenant colonel may be made by the
President alone; however, temporary promotions to grades above
major are made by the Presidentwith the advice and consentof the
Senate.*> Nevertheless, the President may vacate a temporary
promotion to a commissioned grade at any time.*8

III. THE SELECTION PROCESS

A.ESTABLISHMENT OF ZONES OF
CONSIDERATION

A selection board which is to recommend officers for temporary
promotion will make ita recommendations from two zones of con-
sideration. The zones are designated the primary zone and the
secondary zone,andthe Letter of Instruction (LOI)totheboard will
specify the number of officers which may be recommended from
each,*” The primary zone will consist of all officers who are
otherwise qualified and whose permanent or temporary date of
rank in the grade ison or prior to a specified date. The cut-off dateis
selected so as to provide a sufficient number of officersinthegrade
concerned to meet the projected requirements of the Army for ap-
proximately the next year.

The secondary zone is established in the same manner as the
primary zone, but the officerstobe considered inthis zone willhave
dates of rank between specified dates which are later than the cut-
off date forthe primary zone.*® Thiszone isnot established with the
view of satisfying the Army’srequirements for adesired number of
officers in a specified grade but instead is established to afford
younger, more capable officers an opportunity to advance ingrade
ahead of their contemporaries. Also, the secondary zone can allow
officers who are placed in it to advance ahead of those in the
primary zone. If a board finds the quality of officersin the second-
ary zone to be so clearly superior to the quality of officers in the
primary zone that a greater number than originally specified
should be promoted from the secondary zone, the president of the
board will immediately notify the Secretary who will determine if
the number to be selected from the secondary zone should be in-
creased. Secondary zone selections are to be based solely on an

4510 U.S.C. § 3447(b) (Supp. 111,1971).

4610 U.S.C. § 3447(c) (1970).

+7Army Regulations provide percentage limitations on the number of officersthat
may be selected from the secondary zone for promotion to major, lieutenant colonel
and colonel. AR 624-100, supra note 5, at para. 236.

“8The Regulation also specifies that officers must have served a stated period of
time in the next lower grade before they can be temporarily promoted to major,
lieutenant colonel and colonel. Id. at para. 23a.
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evaluation of records at HQDA. Recommendations for promotion
of officers in the secondary zone will not be accepted.*®

There areno zonesof consideration for the selection of officers for
permanent promotion. Army Regulation No. 624-100 states that
consideration for permanent promotion of Regular officers isbased
on an officer’sposition on the Regular Army promotion list, perma-
nent date of rank, or service for promotion purposes.50 In the
Reserves, eligibility for consideration for promotion is based
primarily upon time-in-grade requirements plus time-in-service re-
quirements for those mandatorily considered.5

B. NOTICE OF CONVENING OF THE BOARD

Once the zones of consideration are established, a message will
be sent to subordinate commands by the Department of the Army
to inform them of the convening of a selection board to consider ac-
tive duty officers for promotion to a specified grade. Thismessage
will later be superseded by a Department of the Army Circular in
the 624 series, a six-paragraph document which will contain the
name, Social Security number and branch of each officer whose
record indicates he should be in the primary zone. The circular will
set forth the pertinent dates for the zones of consideration and
when and where the board will convene. The message will state
that selections “will be made under the appropriate method as
prescribed in AR 624-100.” Also included will be instructions to
commanders regarding possible erroneous omission of officers
from the list and requiring the submission of efficiency reports on
officers to be considered. Additionally, the circular will contain in-
structions to officers within the primary zone of consideration.
These instructions direct an officer who believeshe fallswithin the
primary zone but whose name is not included on the listin the cir-
cular to notify his unit personnel officer of the potential error.
These instructions also inform individuals of the prohibitions
against personal appearance before the board and the right of an
officer in the primary zone to communicate with the board on
matters concerning himself which areonrecord inthe Department
of the Army. Individuals are also informed as to how they can

4]d. at para. 24. Paragraph 25 provides that nonselection from a secondary zone
will not be counted as a passover.

5010 U.S.C. § 3299 (1970)provides that Regular officers in specified grades must be
considered for promotion after a specified number of years of service.

51AR 135-155, supra note 25, at para. 2-7 prescribes time-in-grade and time-in-
service requirements which entitle a nonunit Reserve officer to be considered for
promotion. This is termed mandatory consideration for promotion. See also 10
U.S.C. § 3366 (1970) (establishing timein-grade and time-in-service requirements
which entitle all Reserve officers to mandatory promotion consideration).
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request corrective special review of specific efficiency reports. In a
separate paragraph entitled “Communication for promotion selec-
tion board,” the circular provides that communications which con-
tain criticism or reflect upon the character, conduct, or motives of
any officer will not be given to the promotion board.

In the Reserve components, there are two methods of notifying
officers of their impending consideration by a selection board.
Officers who are to be considered by a mandatory selection board
and who are not on active duty will be notified by a letter which is
set forth in Army Regulation No. 135-155.52 Along with the letter,
each candidate will be provided with a promotion consideration
data sheetwhich contains current data extracted fromhis Military
Personnel Records Jacket (MPRJ).The officer isrequired to verify
this data and make necessary corrections before the data are fur-
nished to the selection board.??

Officers who are to be considered by unit vacancy selection
boards should be notified through their units (unlessthe officerisa
member of the Individual Ready Reserve, in which case he will be
notified by letter) sinceitisavacancy within hisunitthatheisbe
ing nominated to fill.5

C. SELECTION OF BOARD MEMBERS

Board members who are to recommend active duty officers for
promotion are selected by the Secretary. However, the process by
which the Secretary makes his selection involves coordination by
the Office of the Deputy Chief of Staff for Personnel and the
Military Personnel Center (MILPERCEN).The MILPERCEN will
provide ODCSPER with the names and branches of the officers
within the zones of consideration. ODCSPER will then determine
the respective percentages of combat arms, combat support, and
administrative and technical branch officersin thetotal number to
be evaluated. Because it is Department of the Army policy to have
the branch composition of the board approximate the branch com-
position of the officers to be evaluated, officers in the combatarms

52AR 135-155,supra note 25,atpara. 3-4a. Theletter iscontainedin figure 3-1of the
Regulation.

33]d. at para. 3-4b.

*When a vacancy occursin a USAR unit which cannot be filled by the local com-
mander with a qualified officer of the authorized grade from local resources, the
names of all unit officersin the next lowergrade who meet the requirements setforth
in paragraph 2-8a of Army Regulation 135-155will be forwarded to the appropriate
selection board conveningauthority for promotion consideration. See also 10U.S.C.
§ 3383 (1970).
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will be predominant on the board.?® Once the branch composition
of the board isdetermined by ODCSPER, thatofficerequests a per-
sonal qualifications sheet on a certain number of officerswho meet
the branch qualifications and other qualifications set forth in the
letter from the MILPERCEN. Some of the other qualificationsare
that the officers must be of a specified grade; they must never have
been passed over for promotion; they must be graduates of senior
service schools; at least one-half of those nominated must be
stationed outside the Washington, D.C. area;>¢ and that certain of
the members possess miscellaneous characteristics, including
prescribed ethnic heritage. When these qualification sheets are
provided to ODCSPER that office will review them to insure that
the qualifications specified are metand thatthe officersnominated
for board membership are not in some way disqualified from sit-
ting. ODCSPER evaluates the personal qualification sheets,
recommends nine officers to the Secretary for board duty,5” and
sendsthe qualification sheets of all eligible officers to the Secretary
for his evaluation. Once the Secretary has made his decision, the
commanders of the officers selected are notified and requested to
release the board member-elect for board duty. When consent to
release the board nominees is received, the empaneling process is
completed.5®

55This is due to the fact that there are more combat arms officers on active duty
than officers in anyother class. The following table showsthe breakdown of officers
by class of service and rank as of 31 October 1974.

CPT MAJ LTC
Combat Arms 12,773 (49%) 6,354 (49%) 4,733 (55%)
Combat Support 6,758 (26%) 3,362 (26%) 2,097 (24%)
Admin & Tech 6,557 (25%) 3,260 (25%) 1,811 (21%)
Total 26,048 12,986 8,641

The combat arms are infantry, armor, field artillery and air defense artillery; com-
bat supportbranches includethe chemical, engineer, signal, military police,and in-
telligence corps; and the administrative and technical services are the ordnance,
quartermaster, transportation, adjutant general, finance and judge advocate
general’s corps. The figures used were provided by the Chief of Information (Office
of the Chief of Staff).

56At present selection board members are selected from Army units worldwide.
However, with the recent cutback on government travel funds, DCSPER is con-
sidering revising this policy. Interview with LTC Paul Schwartz, Officer Career
Branch, ODCSPER. LTC Schwartz is the coordinator of officer selection boards in
ODCSPER.

57t is present DA policy to have selection boards composed of nine officers.
Because of the branch distribution of officers, the typical board will be composed of
four combat arms officers, three combat support officers and two technical or ad-
ministrative service officers.

58Board members for Reserve selection boards will be selected in accordance with
AR 135-155, supra note 25, at paras. 3-6 & 3-8. See also 10 U.S.C. § 3362 (1970).
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D. THERECORDER OF THE BOARD

Toassisttheboard in carryingoutitsadministrativeduties, each
board is provided with a recorder. The recorder isa commissioned
officer of any branch, in the grades 0-3to 0-5,whoisassigned tothe
DA Secretariat for Selection Boards with a primary duty as a
recorder.5® No regulation deals with the function of a recorder,
however, there is a Standard Operating Procedure (SOP)& which
provides guidance to recorders. In addition DCSPER will on occa-
sion submit oral guidelines. It is the recorder’sfunction to provide
the board with the records which are to be evaluated. The recorder
is also responsible for making outside contacts for the board,
recording the results of the board in accordance with the LOI tothe
board, and performing any additional functions the board might
assign. The recorder has no vote on the board, nor does he par-
ticipate in discussions concerning the qualifications of any officer
being evaluated.

E. BOARD PROCEEDINGSS!

When the board is convened, each member will be provided a
LOI%2 which sets forth the maximum number of officers to be
selected from each zone, the method of selection, the reports to be
issued by the board, and general guidance as to the factors which
should be considered in evaluating each candidate.®® The board
will also receive a short oral briefing as to its duties from the
DCSPER. Once these procedures are completed, the president of
the board is sworn in by the recorder, the president then ad-
ministers the oath required of the recorder, and the recorder then
swears in the remaining board members. After all members are
sworn, the board determines the procedure itwill utilize to evaluate
the candidates. When the best qualified method is used, most
boards will use an ascending numerical rating system running
from one to six or ten. Someboards will introduce more gradations

%At present there are four recorders, all of whom are majors.

80The author conducted a telephone interview with one of the recorders concern-
ing the SOP. Itisthisrecorder’s understanding that the SOPwasoriginally written
in the 1960’sand that at present no one has the assigned responsibility of insuring
that the SOP is kept current. The author was denied access to the SOP to study its
contents.

“Information in this subsection was obtained through interviews with officers
who have served on promotion boards. This subsection is not intended to describe
the proceedings of any particular board, but is a composite of the procedures which
were utilized by the boards on which these officers served.

82The LOI which is provided the members is contained in the DA circular
announcing the names of officers selected by the board.

63See notes 12 & 34 supra.
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to the system by permitting the addition of a plus or minus to the
numbering system so that a candidate mightreceive, for example,
a “five plus” from a board member.8¢ During this stage of the
proceedings, the recorder may make suggestions as to the method
by which the files are to be evaluated.

The next step in the proceedings is to take arandom sample of
files and evaluate them. After the board has considered the sample,
it totals the scores and segregates the sample scores; then the
members discuss the files and the manner in which they were
scored. This is merely an educational process for the board
members. After the sample has been thoroughly discussed, the
board begins its official evaluationby judging all the candidatesin
one branch and zone as a group and then cross-checking branches
and zones. Each board member evaluates each candidate’s file®
whether the member knows the candidate, ever commanded him or
served under him. If amember has had such arelationship with a
candidate, some boards will have the member annotate his score
sheet to indicate the member’s personal knowledge of the can-
didate.

The ex-board members related similar experiences in the
thoroughness with which the boards scrutinized the files during
the evaluation stage. At first, the members diligently examined
almost everything in the file. However, as they became more
familiar with the records, the members began to “zero-in” on cer-
tain parts of the file or parts of documentsin the file. As aresult of
this “zeroing-in” process,’¢ the members estimated that the
average length of time spent by amember evaluating each filewas
between two and ten minutes with most files being evaluated for
five minutes or less.

In addition to the “zeroingin” process, some boards reportedly
utilize what is called a “short-pull” procedure in evaluating files.

s+Each file is accompanied by a score sheet on which the rater scores the can-
didate. Also, each rater uses a different color pen or pencil tomark the scoresheet.

85If the board is considering officers for temporary promotion and has Reserve of-
ficers sitting as board members, the Reserve members will evaluate Regular Army
candidates’ records.

88 Although not necessarily an item which was “zeroed-in” on, more than one
board member mentioned the initial impression created by the photograph or lack
thereof in the candidate’s efficiency file. If the picture revealed the officerto have a
“soldierly bearing” and a neat uniform, he had made a good impression. On the
other hand, if the officer appeared to be excessively overweight, had an unkempt
appearanceor the picture wasnotof recent vintage, hehad made apoor firstimpres-
sion. If the picture was not there, two thoughts werevoiced: one thatthe officer con-
cerned had something to hide, and two that he did not pay attention to detail. In
either case, he had made a poor firstimpression.
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This procedure comes into play when afilereceivesidentical scores
from a specified number of board members, usually two-thirds. If
this occurs, the file is not considered by the remaining members
and receives a constructive score from them which is the same as
that given by the members who did evaluate the file.

Each board member scoresthe filesindividually without discuss-
ing his evaluation with the other members. However, if there isan
unusual career pattern present in a file, that file may be marked
and discussed later. As an aid to the board, the medical files of each
candidate are available,and medical personnel are present to inter-
pret the files. As would be expected, an officer’s efficiency reports
(OER’s) are the most important documents evaluated. However,
because of the “zeroing-in” process, the narrative portion of the
OER’s is subjected to close scrutiny to determine a pattern of cer-
tain characteristics which are considered by the board members to
be the best indicators of the candidate’s potential.

In considering the records presented, a board will attimes come
across somethingin an OERthat seemsunusual. In such cases, the
board may contactthe officerwho made the unusual entry. Thus, a
board does not necessarily concern itself solely with the written
records provided for itsinspection. Also, any documents which are
received while the board isin session67and which would normally
be included in an officer’s file are made available to the board
members.

Once the files are evaluated and the scores totaled, the files are
segregated accordingtoscore. Those with the highest scores arethe
officers recommended for promotion. If the total number to be
selected isreached in the middle of a stack with the samescore,the
board will then “fine tune” that stack and one or two stacks on
either sideofit. “Finetuning” consistsof reevaluating those filesin
order to reach the required number of officers to be recommended.
In this reevaluation, the board members may discuss the merits of
various officers to determine what will allow for a distinction
among officerswho are sosimilarly qualified. Itisatthis stagethat
some arbitrary decisions might possibly have to be made, because
often there is not sufficient difference between these “borderline”
officers upon which to base an objective decision.

F. THE BOARD’S REPORTS

As mentioned above, the LOI given to the board instructs the
board asto whatreports itistorender. Generally, aboard will be re-
quired to submit two reports, the formats of which are set forth in

67The average length of time a board is in session is three weeks with some run-
ning as short as one week and others lasting for five weeks and more.
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the LOI. The first report will consist of an introductory paragraph
specified inthe letter and the names of all officersrecommended for
promotion. The second report will consist of another introductory
paragraph specified in the LOI and the names of those officers not
recommended for promotion. In addition to these reports, a board
will occasionally be required to undergo a debriefing during which
the board members will relate their experiences and offer
suggestions on how board proceedings can be improved. The
board’s reports are submitted to DCSPER for review after which
they are submitted to the Secretary for approval, and where
necessary, forwarded to the Presidentfor submission tothe Senate.
When the officers recommended are finally approved, their names
are printed in a circular in the 624 series.%®

IV. RELIEF FROM IMPROPER BOARD ACTION
A.STANDBY ADVISORY BOARDS

Although the regulations governing active duty and Reserve
promotions state that selection board action is administratively
final,®® both regulations provide for the convening of standby
boards if a material error was present in the records of an officer
when reviewed by a selection board.”® Standby selection boards
willnot be convened asamatter of course, but will only be convened
upon a meritorious request for review of an officer’srecords.’ Such
arequest is possible from several sourcesbut willusually originate
from one of three sources: the individual concerned; the in-
dividual’s commander; or the officer’s branch.” If the requested
review discloses a material error or the erroneous omission of an

68This method of notification of selection and, by omission of a name from the
promotion list, nonselection, applies only to active duty officers. Reserve officers
will be advised personally by letter of their selection or nonselection. AR 135-155,
supra note 25, at paras. 4-13 & 4-30.

89AR 624-100, supra note 5, at para. 186; AR 135-155,supranote 25, atpara. 4-26.

79AR 624-100,supranote 5,at para. 186;AR 135-155,supranote 25, at para. 3-14b.
In addition, Reserve standby boards may be convened toprevent“any injusticetoa
member who was eligible for promotion but whose name was inadvertently
omitted.”

'For Reserves this request will be sent to RCPAC. Active duty requests will be
sent to HQDA.

21t is self-evident why an officer who has been passed over would be concerned.
An individual’s commander may request such a review since he possibly
recommended the officer for promotion. This would be especially true in cases in-
volving USAR unit vacancy boards. An officer’s branch could become involved
because each branch maintains an order of merit list on which the officers in that
branch are evaluated for duty assignments and schooling. If an officerrateshigh on
this list yet is passed over for promotion, the branch would have an interest since
such action could affect future personnel plans for that branch.
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officer’sname from the considerationlist, the standby board will be
convened. As pointed out above, regularly scheduled mandatory
selection boards will act as standby boards for Reserves. Itis also
common practice for active duty boards to act as standby boards.
Standby board procedures are substantially the same as those for
primary boards; however, the standby board will not be required to
select any officers for promotion. The board will be given the cor-
rected record of the officer whose record is to be evaluated, and the
records of several other officers who were considered by the
original board, some of whom were recommended for promotion
and others who were not. The standby board will evaluate and
score all the files presented. If the reconsidered officer’s score is
high enoughto place himinthegroup recommended for promotion,
he also will be recommended.

B. THEARMY BOARD FOR CORRECTION
OF MILITARY RECORDS

Itis possible that an officer who feels he has been wronged by a
selection board has also failed to obtain relief from a standby
board. In such asituation the officer has a potential source of relief
in the Army Board for Correction of Military Records (ABCMR).
The ABCMR implements a provision of title 100of the United States
Code73 which authorizes the Secretary, acting through a board of
civilians in the executive part of Department of the Army™ to
change any military record of the Army when he considers it
necessary to correct any error or remove an injustice. The statute
also requires that any request for a correction of a record must be
made within three years after the claimant discovers the error or
injustice. However, this time limit may be waived by the ABCMR if
itdetermines such action to be in the interest of justice. In addition
to this statutory restriction onaccesstothe ABCMR, theregulation
provides that no application will be considered by the ABCMR
until the applicant has exhausted all effective administrative
remedies available to him and such legal remedies asthe ABCMR
determines are practical and available.”> Also, application to the

7310 U.S.C. § 1552(1970). The implementing regulation is Army Reg. No. 15-185 (4
June 1974)[hereinafter cited as AR 15-185].

74The implementing regulation providesthat the ABCMR will be composed of not
fewer than three civilian employees or officers of DA, and thatitistobe apart of the
Office of the Secretary of the Army. Id. at para. 3.

AR 15-185, supra note 73, at para. 8. Although promotion board decisions are
“administratively final,” reconsideration may be had before a standby board if
HQDA determines there was amaterial error present when the officer’srecords were
reviewed by the primary board. Therefore, application for reconsideration shouldbe
made to HQDA before application is made to the ABCMR. In light of the “exhaus-
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ABCMR does not stay any other proceedings which are pending
against the applicant.” The regulation does, however, grant the
ABCMR jurisdiction to review and determine all matters properly
before it consistent with existing law.””

Army Regulation No. 15-185requires the ABCMR to consider
each application and available military records pertinent to the
corrective action requested to determine whether to authorize a
hearing, recommend correction of the records without hearing, or
deny the application without a hearing. However, the ABCMR
need not make this determination if the application is rejected on
administrative grounds.’®

In each case in which the ABCMR determines that a hearing is
warranted, it will so notify the applicantinforming him of hisright
of personal appearance, right to counsel, and where and when the
hearing will be held. The applicantisrequired to reply tothe notice
at least fifteen days prior to the day set for the hearing with the
reply indicating the name of counsel, if any; whether the applicant
will be present at the hearing; and the names of witnesses he may
wish to call on his own behalf. If the applicant desires to present
witnesses, he is responsible for notifying them and insuring their
presence atthe hearing. In preparing his case, the applicantwill be
assured access to all official records that are necessary for an ade-
quate presentation of his case, consistent with regulations govern-
ing privileged or classified material. If pertinent information is
classified, the ABCMR must take steps to determine whether
declassification is possible. If itisnot, asummary of the contents of
such classified material must be made available tothe applicantin’
such detail as to allow him to prepare a response. However, the
ABCMR isnot authorized to furnish copies of official records to the
applicant. Any such copies must be obtained by processing an
application for them in accordance with Army Regulations.”
tion of administrative remedies” doctrine it would appear that an applicant would
have no action in law at this stage of the proceeding.

76Id. at para. 9. If the applicant has been passed over twice and isfacing separa
tion or discharge, it would be appropriate to seek equitablerelief in the formof anin-
junction against such separation or discharge pending the outcome of proceedings
before the ABCMR. As to the possibility of success in such an equitable action, see
Pauls v. Secretary of the Air Force, 457 F.2d 294 (1stCir. 1972).But see Turner v.
Callaway, 371 F. Supp. 188 (D.D.C. 1974).

AR 15-185,supra note 73,atpara. 5. See also U.S. DEpToF ARMY PAMPHLET No.
27-21, MILITARY ADMINISTRATIVE LAW HANDBOOK, para. 3.25¢ for a discussion of the
jurisdiction of the ABCMR.

AR 15-185,supra note 73, at para. 10a. The ABCMR may also deny an applica-
tion for lack of evidence. Whenever an application is denied without a hearing,
written findings, conclusions and recommendations are not required. Id. at para.
10b-c.

sId. at § IV, paras. 11-15.
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Thehearing will be conducted by the Chairman of the ABCMR in
such a manner as to insure a full and fair hearing. The rules of
evidence are not applicableto the hearing, but all testimony before
the ABCMR is under oath and the entire proceedings are to be
recorded verbatim. If the applicant has indicated that he does not
desire to appear beforethe ABCMR, the Board will base itsdecision
on the application for correction, any documentary evidence filed
in supportof the application, any brief submitted by theapplicant,
all available pertinent records, and any other evidencebeforeit.s°

Following the hearing, the ABCMR makeswritten findings, con-
clusions and recommendations. In case of a disagreement among
members of the Board, a minority report may be submitted onany
aspect of the majority report.®! Under certain circumstances, the
ABCMR has the delegated authority to take final action on behalf
of the Secretary to promote retroactively applicants who would
have been promoted during regular promotion cycles but were in-
advertently or improperly excluded from consideration during
such cycles.?2 In cases where the ABCMR does not have the
authority to take final action on behalf of the Secretary, it will
forward the record of the proceeding to him for such action as he
determines appropriate, including returning the record to the
ABCMR for further consideration.?? After final action is taken on
the application, the application, supporting documents,
proceedings of the ABCMR and the Secretary's decision will be
filed in the applicant's permanent military record except where
such action would nullify any relief granted.®

The statute has been interpreted to confer broad powers upon the
ABCMR. For instancethe Board may correct retirement dates®® or
a record of trial by court-martial,®® promote officers in the
Reserves,®” and change a discharge or dismissal adjudged by a
general court-martial.®®

80]d. at§ V, paras. 16-17.

81]d. at para. 19a(3) & b.

828uch action may be taken if ithasbeen recommended by the Army Staffand is
agreed to by the ABCMR. Id. at para. 19e(1).

83]d. at para. 20. However, the Secretary may not substitute his judgment for that
of the ABCMR when the findings and recommendations of the ABCMR are sup-
ported by the record. Hertzog v. United States, 167 Ct. Cl. 377 (1964); Proper v.
United States, 139 Ct. Cl. 511 (1957).

84 AR 15-185,supra note 73, at para. 21e.

8541 Op. ATTY GEN. 94 (1952).

8841 OP. ATT'Y GEN. 49 (1949).

8741 OP.ATr’y GEN.71(1951).But see41 OP.ATT'Y GEN. 10(1948), which notesthe
requirement of Senate confirmation of Reserve appointments above the grade of
major.

58 40 OP. ATT'Y GEN. 504 (1947).
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However, in Biddle v. United States,® the Court of Claims
appeared to limitthe power of the ABCMR. Theretheclaimantwas
an ex-WAC officer who, while on active duty had served asamajor
in an indefinite category from November 1956 until her relief from
active duty in October 1959.0n 14May 1959,the Chief of the WAC
Career Branch recommended to the Active Duty Board (ADB)
established by the Secretary to screen the records of active duty
officers with a view toward eliminating those who did not meetthe
qualifications forremaining on activeduty, that Biddle’sindefinite
service agreement be revoked. However, on 19May 1959,the ADB
rejected this recommendation. On 8 July 1959, the Chief of the
Career Branch renewed her recommendation to the ADB, basing
the second recommendation on grounds different from those stated
earlier. Thistime the ADB accepted the recommendation and on 16
July 1959revoked Biddle’s indefinite status. Shewasreleased from
active duty as an officer on 19 October 1959, at which time she
enlisted as a private in the Regular Army. Biddle served in an
enlisted grade until August 1964,when she was released for retire-
ment as a lieutenant colonel in the Army Reserve. During the first
year after her release from active duty as an officer, plaintiff had
written two letters to The Adjutant General requesting reinstate-
ment as an active duty major, however, she had not received an
answer to either request until the following events had occurred.

On 8June 1960, the Chief of the WAC Career Branch requested
the ADB to reconsider its 19 May 1959 decision, i.e., its first rele-
vant decisionregarding Biddle. On 24 June 1960,the ADB issued a
third decision in which it recommended “her retention on active
duty.” The Adjutant General was informed of this decision and ad-
vised that the ADB had held, in effect, that Biddle should never
have been relieved from active duty. The Adjutant General then
responded to Biddle’s requests for reinstatement, informing her
that such action could not be accomplished unless her records were
changed by the ABCMR to show that she had not been released.
Shewas also informed that the DCSPER would support her appeal
to the ABCMR. Claimant then initiated proceedings before the
ABCMR, butin adecision reached in September 1960,the ABCMR
determined that the ADB’s second decision was supported by the
record and proper, therefore, it denied her application for relief. A
second application filed in 1964 was also denied.

Claimant then filed suitin the Court of Claims alleging that the
decision of the ABCMR refusing to correct her records was invalid,
unauthorized, arbitrary, capricious and unsupported by the
evidence. She based these allegations on the contention that the

89186 Ct_Cl. 87 (1968).
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second ADB decision was invalid since the applicable regulations
provided that an officer’s records could be screened by the ADB
only once annually. Furthermore, since the regulations provided
that decisions of the ADB were final, the ABCMR was bound to
follow the ADB’s first decision and correct her records.

The Court of Claims rejected plaintiff s contention that the sec-
ond ADB decision was invalid, holding that the regulations were
intended to insure that each indefinite category officer’s records
were screened at least annually, but that the Army was not
restricted to only one screening per year. The court went on to hold
that both the second and third decisions of the ADB were recon-
siderations of the first decision, therefore, the third decision was
the final decision of the ADB. The courtthen held thatthe ABCMR
had acted contrary to lawby basing itsdenial of plaintiffs applica-
tion upon the second ADB decision because the jurisdiction of the
ABCMR is discretionary with the Secretary of the Army, and here
the Secretary had provided that the decisions of the ADB arefinal.
In such a situation, the court held, the ABCMR was without any
authority to alter or review the decisions of the ADB and isbound
by them. Consequently,the ABCMR should haveaccorded finality
tothethird ADB decision and ordered Biddle’srecords corrected to
show that she had never been relieved from active duty as an
officer. The court ordered this correction made and that Biddle be
paid as an active duty major for the period between the date she
was released from active duty and her retirement date.

Upon analysis, it appears that the court read the statute too
narrowly, for the intent behind the statute was to allow the correc-
tion boards to consider “any military record” and then determine
whether an error had been made or an injustice done which
required correction. If the court’sinterpretationof the actis correct,
there would be no prohibition against the Secretary making every
personnel decision inthe Army final,and thusnot subjecttoreview
by the ABCMR. Such was surely not the result intended by
Congress, particularly in light of the fact that the statute has been
amended to allow for payment of claims arising from corrected
records and to allow the Secretary to make equitable promotions.#°
Therefore, a proper analysis of the case leadsto the conclusion that
the court attempted to balance the Army’sinterestin being allowed
to continually evaluate the desirability of allowing a certain
category of officers to continue on active duty and the plaintiff’s
interestin having her records corrected to reflect her statusasthe
ADB had finally determined it to be. In doing so, the courtresorted
to specious reasoning to support a desired result. However, as

90See S. REp No. 788, 82d Cong., 1st Sess. (1951).
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Judge Davis pointed out in a concurring opinion, such an effort
would appear to have been unnecessary. In Judge Davis’ opinion,
the pertinentregulations provided that indefinite category officers
would have their records reviewed annually by the ADB at the
instance of HQDA. However, commanding officers could recom-
mend relief from active duty at any time they felt elimination to be
warranted, and such recommendations would be acted upon
immediately. In this case, the record did not show that the second
recommendation to the ADB was made by any of Biddle’s com-
manders, but was made solely on the initiative of the WAC Career
Branch. For this reason, Judge Davis would hold the second ADB
decision to be a nullity and plaintiffs subsequent release from ac-
tive duty to be contrary to regulations and of no effect.

Notwithstanding the court’s contrary reasoning in Biddle, the
statute on its face appears to grant the Secretary, acting through
civilian boards, extraordinary powers in regard to appointment or
reappointment of officers,* and the legislative history of the act
confirms this authority.*2 However, this power isdiscretionary and
not subject to review unless it is exercised in an arbitrary or
capricious manner.®® Moreover, when an action istaken to remove
an injustice or correct an error, every essential benefit required to
accomplish those ends should be conferred upon the claimant.®

In spite of the broad powers discussed above, research has dis-
closed no case in which a correction board has reversed the judge-
ment of a promotion selection board and an officer in an active
status has been promoted by the Secretary acting through the cor-
rection board. However, a close caseonthispoint is Weissv. United
States.?

9110 U.S.C.§1552(d)(1970) providesin part “{wlithoutregard to qualificationsfor

. .appointment or reappointment, the Secretary concerned may reenlist a person

. .appointorreappoint him to the gradeto which payments are under this section
relate.” This would appear to be one of the situations contemplated by 10U.S.C. §
3297(d) (1970)in which Regular officers may be promoted other than upon the
recommendation of apromotion board. Itshould benoted thatthe statutesdonot ex-
pressly restrict the permanent promotions of Reserve officers or the temporary
promotion of active duty officers to those persons recommended by a promotion
board. See 10 U.S.C. §§ 3362 & 3442 (1970).

92 In order to receive continuing payments after this 1-year period has expired, the individual must be
reappointed or reenlisted in his military or naval status, with its attendant responsibilities and
obligations. The Secretary concerned is authorized to make such reenlistments and reappointments
without regard to other qualifications.

S. REp. No. 788, 82d Cong., 1st Sess. 3 (1951).

93Jackson V. United States, 297 F.2d 939 (Ct. CL), cert. dismissed, 372 US. 950
(1962).

%Caddington v. United States, 178 F. Supp. 604 (Ct. Cl. 1959).

95408 F.2d 416 (Ct. Cl. 1969).
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Weiss was a Regular Navy officer with over ten years of active
service. During that time his OER’s had been above average.
However, during the course of an investigation into his conduct
during suspected black market currency activities in the
Philippines, a one-man Board of Investigation found that Weiss
had violated Navy regulations on various occasions and
recommended that adverse action be taken againsthim. When the
Investigator’s report reached the Commander-in-Chief of the
Pacific Fleet (CINCPACFLT), he noted that because the record
consisted primarily of unsworn ex parte statementsthere was am-
ple justification to order a reinvestigation. However, the CINC-
PACFLT felt that justice could be done by issuing a letter of repri-
mand to Weiss for the only chargewhich he felthad been proved by
competent evidence. Thereport was endorsed accordingly and The
Judge Advocate General of the Navy similarly approved the
record. A copy of the full report with its endorsements was not in-
cluded in Weiss’ personnel records, but the letter of reprimand, a
poor fitness report resulting from the action and a letter from
Weiss’ commander requesting that Weiss be transferred were in-
cluded in his records. Weiss was given an opportunity to counter
the poor fitness report, and his lengthy statement in rebuttal was
alsoincluded in his records. Weiss’ subsequent fitnessreports were
favorable with the exception of one filed five years after the Philip-
pines incident which reported him as hypochondriac or
malingerer. Before Weiss could respond to this report, a promotion
board met to consider candidates for promotion tocommander and
this unrejoined report was included in Weiss’ records which were
presented to the promotion board. The board passed Weissover and
recommended that he be separated from the Navy for unsatisfac-
tory performance,®® which he subsequently was. Thereafter, Weiss
filed an application for relief with the Board for Correction of
Naval Records (BCNR)to have the full report of the Philippinesin-
cident included in his record and to show that the second poor
fitness report should not have been considered by the promotion
board. The BCNR recommended that his records be corrected to
show that he was not reported unsatisfactory by the promotion
board, and that the letter of reprimand and the adverse fitness
report relating to the Philippines incident be removed from his
record. However, the Under Secretary of the Navy, presumably on
advice of The Judge Advocate General of the Navy, refused to
follow the recommendation of the BCNR and upheld Weiss’ dis-

9610 U.S.C. § 5701 (1970)imposes the additional duty on Nav% promotion boards
which consider line officers to recommend officers who should be continued on ac-
tive duty. Those not so recommended are removed.
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charge. The case was then taken to the Court of Claims to deter-
mine whether this act by the Under Secretary was arbitrary and
capricious.

Relying on the fact that the BCNR’s recommendation was
founded on record evidence, the court held the Under Secretary’s
refusal to grant relief arbitrary, capricious and subject to rever-
sal.?” The court also noted that by acting through the JAGN, the
Under Secretary had acted inamanner contrarytolaw. Byrelying
on the advice of a military attorney, the Navy had ignored the
statutory provision requiring the Secretary to actthrough civilian
boards to correct records.

However, the court did indicate the possibility of judicial
intervention in the promotion process:

Selection Boards have and must have wide discretion in performing their
duties. We do not think the courts are or should be in the “promotion
business.” But the selection procedure must followthe law. The documents
which aresentto a Selection Board for its consideration, therefore, mustbe
substantially complete, and must fairly portray the officer’s record. If a
Service Secretary places before the Board an alleged officer’srecord filled
with prejudicial information and omits documents equally pertinent which
might have mitigated the adverse impact of the prejudicial information
then the record isnot complete, and itis before the SelectionBoard in a way
other than as the statute prescribes %3

Likewise, the court appears to have accepted the Navy’s
characterization of the function of correction boards as being to
relieve Congress from handling a large class of private bills99 and
thejurisdiction of such boardsasbeing not limited to amerereview
of former administrative action. To accept a more expansive view
of the boards’ jurisdiction which includes authority todeterminede
novo, in view of all the equities, whether relief should be granted is
animportant step. For implicitin the court’s decision isthe conclu-
sion that a correction board does have the authority to overrule a
selectionboard’s decision (onamatter which itisthe statutory duty
of the selection board to determine) when the board’s action con-
stitutes an injustice to the individual concerned because it isbased
on prejudicial information improperly before the selection board.

Clinton v. United States 1% involved an Air Force captain who

97See Hertzog v. United States, 167Ct.Cl. 377 (1964);Proper v. United States, 137
Ct. Cl. 511 (1957).

98408 F.2d at 419.

99This would be strong support for the conclusion stated in an Attorney General’s
Opinion that correction boards were intended to provide relief in cases where Con-
gress had been granting it, and thus, they are empowered to do whatever Congress
could have done. 40 Or. ATT'y GEN. 504 (1947).

100423 .24 1367 (Ct. Cl. 1970).
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was considered for promotion to major by boards meeting in three
successive fiscal years, 1967,1968,and 1969.Thefirst two times he
was considered, Clinton was passed over. Hethen learned that his
records contained certain derogatory information which should
not have been considered by theboards. Clinton then applied to the
Air Force Board for Correction of Military Records (AF’'BCMR)to
have hisrecords corrected todeletethe derogatory information and
any indication that he had been passed over. The AFBCMR
granted partial relief by expunging the 1967 passover and the ob-
jectionable material from his records. Clinton wasthen considered
by the 1969selectionboard atwhich timehewas selected for promo-
tion to major. By some authority, he was put in the position of hav-
ing been selected by the 1968 board. Clinton then filed a pro se
claim with the Court of Claims requesting that he be treated as
though he had been selected by the 1967 board and paid the
difference between ten months’ pay as a captain and ten months’
pay as a major. The court stated that Clinton had not alleged
anything to show that the AFBCMR had acted arbitrarily or
capriciously in regard to his case and the court refused to grant
Clinton any relief, holding that selection for promotion is dis-
cretionary and it cannot be presumed that the first board which
considers an officer will select him. For thisreason, the courtrefus-
ed to “postulate” that the promotion discretion would be exercised
favorably. Therefore, it refused to award Clinton the back pay he
claimed.

As the foregoing discussion indicates, direct relief from a selec-
tion board passover in the form of a promotion is generally not ob-
tainable from the ABCMR, although the Secretary,actingthrough
the Board, has the power to make such a promotion. However,
indirect relief can be achieved by correction of records, and if the
error was so egregious as to constitute an injustice to the officer
concerned, the passover may be obviated.

C. JUDICIAL REVIEW

If an officer does not receive satisfaction from the ABCMR, he
has onefinal opportunity to receive the justice to which he feelsen-
titled, and that is resort to the federal courts.*°* However, the field
of military promotions isan areaintowhich courtsrarely tread, for
as the Supreme Court explained in Orloff v. Willoughby:1°?

We know that from top to bottom of the Army the complaint is often made,
and sometimes with justification, that there isdiscrimination,favoritism

1 Duhon v. United States, 461F. 2d 1278(Ct.C1.1972);Weiss v. United States, 408
F.2d 416 (Ct. Cl. 1969).
102345 U.S. 83 (1953).
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or other objectionable handling of men. But judges are not given the task
of running the Army. The responsibility for setting channels through
which such grievances can be considered and fairly settled rests upon the
Congress and upon the President of the United States and his subor-
dinates. The military constitutes a specialized community governed by a
separatediscipline from that of the civilian. Orderly governmentrequires
that the judiciary be as scrupulous not to interfere with legitimate Army
matters as the Army must be scrupulous not to intervene in judicial
matters. While the courts have found occasion to determine whether one
has been lawfully inducted and is therefore within the jurisdiction of the
Army and subject to its orders, we have found no case where this Court
has assumed to revise duty orders as to one lawfully in the service.103

Since Orloff, courts have continued to pay homage to the non-
reviewability doctrine, while occasionally deciding military cases
on their merits.2%¢ In a caseinvolving an Air Force captain who had
twice been passed over for promotion to major, the Fifth Circuit
explained the reluctance of courts to interfere with military
decisions as follows:

Traditional judicial trepidation over interfering with the military es-
tablishment has been strongly manifested in an unwillingness to second
guess judgments requiring military expertise, and in a reluctance to sub-
stitute court orders for discretionary military decisions. Concernhas also
been voiced that the courts would be inundated with servicemen’s com-
plaints should the doors of reviewability be opened. But the greatest reluc-
tance to accord judicial review has stemmed from the proper concern that
such review might stultify the military in the performance of itsvital mis-
sion.On theother hand, the courts have not entirely refrained from grant-
ing review and sometimes subsequent relief,105

The court then conducted a survey of cases dealing with review of
military decisions by the courts and concluded:

From this broad ranging, but certainly not exhaustive, view ofthecase
law, we have distilled the primary conclusion that a court should not
review internal military affairsin the absence of (a)an allegation of the
deprivation of a constitutional right, or an allegation that the military
hasactedinviolation of applicablestatutesoritsown regulations,and (b)
exhaustion of available intraservice correctivemeasures. The second con-

103]d, at 93-94. In spite of the foregoing dictum which seems to establish an ab-
soluterule of nonreviewability in matters such as this, the Court went on to decide
Orloff on its merits and found no violation of statutes or regulations on the part of
the Army, notwithstanding a strong dissent on these points. Approximately one
year after Orloff was decided, Nelson v. Peckham, 210 F.2d 574 (4th Cir. 1954)
presented essentially the same facts as those in Orloff, yet the court ordered the
Army torelease the plaintiff if it did not commission him. The differingresultswere
caused by an amendment to the Doctors’ Draft Law which required doctors to be
granted rank commensuratewith their education, experienceand professional abili-

ty.
y““See generally Sherman, Judicial Review of Military Determinations and the

Exhaustion of Remedies Requirement, 48 MIL.L. REv. 91 at 102-12 (1970).
105Mindes v. Seaman, 453 F.2d 197, 199 (5th Cir. 1971).
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clusion,and themoredifficultto articulate,isthatnotall such allegations
are reviewable.

A district court faced with asufficient allegation must examinethe sub-
stance of that allegation in light of the policy reasons behind nonreview
of military matters. In making that examination, such of the following
factors as are present must be weighed (although not necessarily in the
order listed).

1.The nature and strength of the plaintiffs challenge to the military
determination....

2. The potential injury to the plaintiff if review is refused.

3. The type and degree of anticipated interference with the military
function. Interference per se is insufficient since there will always be
some interference when review isgranted, but if the interferencewould be
such asto seriously impede the military inthe performance of vitalduties,
it militates strongly against relief.

4. The extent to which the exercise of military expertiseor discretionis
involved. Courts should defer to the superior knowledge and experience of
professionals in matters such as promotions or orders directly related to
specific military functions.106

In light of Mindes, it would appearthatthe problem adisappointed
officer with a meritorious complaint concerning a denial of
procedural due process would have would not be in fiidingaforum
within which to air hiscomplaint, butrather of proving hiscase.!?

V. DUE PROCESS
A. DEFINITION

The phrase “due process of law,” asthat term must be applied to
the Army, is found in the fifth amendment to the United States
Constitution which states “[n]o person shall .. .be deprived of life,
liberty, or property, without due process of law; ....” Thus, before
due process can be considered applicable to the promotion process,
that process must have the potential to result inthe denial of one of
these three rights to an individual. Any deprivation of life by the
promotion process being a remote possibility, attention should be
focused on the possible deprivation of property or liberty.

Arguably no officer has arightto a promotion. While probably a
valid statement, such anargumentmisses the point insofar as due
process principles are concerned, for each officer has a statutory

108]d. at 201-02. Mindes’ petition alleged that he had been denied due process
because (i) hisseparation was based on afactually erroneous OER, (ii) the AFBCMR
failed to file findings of fact and conclusions of law, and (iii)the AFBCMR failed to
conduct a full, fair and impartial hearing. He also alleged that the Air Force promo-
tion regulation violated due process. The court held that Mindes’ allegations were
sufficientto withstand amotion to dismiss atthe pleading stage.Upon remand, the
district court found that Mindes has failed to prove his allegations. Thisfindingwas
affiied on appeal. Mindes v. Seaman, 501 F.2d 175 (5th Cir. 1974).

1"However, as to what, if any, relief aplaintiff could receive,see Section V. infra.
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right to be considered for permanent promotion upon completion of
a specified number of years’ service.%8 It goes without saying that
when an officer is considered for promotion, whether such con-
sideration is mandatory or discretionary, the proceedingsmust be
held within the scope of statutorily granted authority,*%® and must
not be held in a manner which contravenes statutory re-
quirements.!1® Furthermore, Army regulations setforth procedures
which govern the promotion process in a general fashion. Aslong
as these regulations are in effect, the Army cannot ignorethem to
the detriment of an individual without committing an arbitrary
and unlawful act. This principle isdemonstrated in the Saturday
Night Massacre case, Nader v. Bork:111

Had no such limitations been issued, the Attorney General would have
had the authority to fire Mr. Cox at any time and for any reason.
However, he chose to limit his own authority in this regard by
promulgating the Watergate Special Prosecutor regulation.. ..Itissettled
beyond dispute that under such circumstances an agency regulation has
the force and effect of law, andisbinding upon the body thatissuesit.. ..

The firing of Archibald Cox. . .was in clear violation of an existing
Justice Department regulation having the force of law and was therefore
illegal. i

An officer’s expectations and understanding that a selection
board will followthe lawand the Army’sregulations confer proper-
ty rightsupon him which are entitled to due process protections. In
Board of Regents of State Colleges et al. v. Roth,!'3 the Supreme
Court gave this view of property which is protected by the due
process clause:

Tohave a property interestin abenefit, a person clearly must have more
than anabstract need ordesire forit. Hemust have morethan aunilateral
expectation of it. He must, instead, have a legitimate claim of entitlement
toit. ...

Property interests, of course are not created by the Constitution. Rather
they are created and their dimensions are defined by existing rules orun-
derstandings that stem from an independent source such as state law
rules or understandings that secure certain benefits and that support
claims of entitlement to those benefits, !¢

1088ee 10U.S.C. § 3299 for Regular Army officers and 10U.S.C.§ 3366 (1970) which
imposes time-in-grade requirements for Reserves.

Harmon v. Brucker, 355 U.S, 579 (1958).

11°Weiss v. United States, 408 F.2d 416 (Ct. C1.1969);Ricker v. United States, 396
F.2d 454 (Ct. Cl. 1968); Nelson v. Peckham, 210 F.2d 574 (4th Cir. 1954).

1366 F. Supp. 104 (D.D.CL973).

1u2]d, at 108,

113408 U.S. 564 (1972).

14]d. at 577.
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Keeping these considerations in mind, an examination of the
legislative history of the Officer Personnel Act of 1947 makes it
clear that qualified officers have a “legitimate claim” to a series of
promotions throughout the course of their careers. The House
Report noted that “In the lower grades, the Army ‘selection
system,’...isin actual effectan elimination system whereby all of-
ficers who are qualified will be selected up, with only the un-
qualified forced out.”*'5 It went on to state that “So long as tem-
porary officers are needed, both promotion programs [Army and
Navy] will function substantially in the same way, with all except
the patently unfit Regular officers remaining in service,”!'¢ and
concluded that“. . .provision is made for promotion to the grade of
lieutenant colonel without regard to existing vacancies . ..sothat
every qualified Army officer is, in effect, assured of a career up to
and including lieutenant colonel grade. ...”117 Clearly, then, in ad-
dition to their right to demand that the services follow their own
rules, officers have a sufficient interest in promotions, at least to
therank of lieutenant colonel,to demand that the guaranteesof due
process attach to their contacts with the promotion system.

In addition to these interests, certain results of selection board
proceedings can be termed deprivations of an officer’s liberty.
There can be little doubt that the officer who is passed over is
stigmatized as aresult of that action. Tomany, this may signify a
character or moral defect; to others, it may be a reflection on com-
petency. In either case, the officer has been stigmatized, and the
Supreme Courthasruled that where “aperson’sgood name, reputa-
tion, honor, or integrity is at stake because of what the government
is doing to him,” due process protections “are essential.” For only
when “the whole proceedings leading to the pinning of an un-
savory label on a person are aired can oppressive results be
prevented.”!® As the foregoing discussion demonstrates, due
process considerations do apply to the promotion process.
However, there remains the task of defining what is dueprocess.

Nowhere in the Constitution is due process defined. As a result,
courts have formulated definitions of due process .thatvary with
the circumstances of the particular case which calls for a defini-
tion. As Justice Frankfurter stated in Griffinuv. Illinois,**® “*Due

11sH R. Rep. No. 640, 80th Cong., 1st Sess. 3 (1947).

nefd. at 4.

177d. at7.0ther provisions are made for theremoval of the “patently unfit” or un-
qualified officers from active duty which do notinvolve promotion boards. See, e.g.,
10 U.S.C. § 3781 (1970).

118Wisconsin V. Constantineau, 400 U.S. 433, 437 (1970) (holding the notice and
hearing requirements of i)rocedural due process must be met prior to the posting of a
notice that an individual was forbidden from purchasing liquors for one year).

19351 U.S. 12 (1956).
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Process’ is, perhaps the least frozen concept of our law— the least
confined to history and the most absorptive of powerful social
standards of a progressive society.”*2° In an earlier case,'? he had
stated:

“[Dlue process,” unlike some legal rules, is not a technical conception
with a fixed content unrelated to time, place, and circumstances, ex-
pressing asitdoesinits ultimate analysis respectenforced bylaw for that
feeling of just treatment which has been evolved through centuries of
Anglo-American constitutional history and civilization, “due process”
cannot be imprisoned within the treacherous limits of any formula.
Representing a profound attitude of fairness between man and man, and
more particularly between the individual and government, “due process”
is compounded of history, reason, the past course of decisions, and stout
confidence in the strength of the democratic faith which we profess. Due
process is not a mechanical instrument. It is not a yardstick. It is a
process.!22

Due process has also been described as a summarized con-
stitutional guarantee of respect for those personal immunities
which are sorooted in our national traditions and conscience asto
be considered fundamental, or areimplicitinthe concept of ordered
liberty.122 With this general concept in mind, the next step is to
determine what due process guarantees an individual may expect
when he becomes involved in the promotion process. First, itmust
be remembered that the promotion process is an administrative
process which does not require all the formalities of judicial
proceedings.124 Also, the content of due process is not unrelated to
time, place and circumstances and varies according to specific fac-
tual contexts, the kind of proceeding involved, and the different
fields in which adjudicatory powers are exercised.*?® Furthermore,
it has been written that the process which is due in an ad-
ministrative proceeding varies with the nature of the government
function and the seriousness of the potential harm to the in-
dividual. Therefore, an individual’s opportunity to challenge facts
on which the Government will act must be proportionate to the in-
jury that he may suffer because of erroneous action, balanced by
the government’s need for speed, economy, secrecy, or
maintenance of an efficient governmental organization.!2¢ Recent-

120]d. at 20-21 (concurring opinion).

21Joint Anti-Facist Refugee Committee v. McGrath, 341 U.S. 123 (1951).

12214, at 162-63.

1238ee Haessig, The Soldier’s Right to Administrative Due Process, 63MiL. L.REv.
1,2 (1974)and the cases cited therein.

1242 AM. JR.2d Administrative Law § 351 (1969).

1251d.

126 §ee Note, Due Process in UndesirableDischarge Proceedings, 41U. CHI. L. Rev.
164,170 (1973)and the authorities cited therein.
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ly in Goss v. Lopez,*?” the Supreme Court set forth bench marks
which it would use in determining what process is due public high
school students who face possible short-term suspensions from
school. There, after first deciding that students have certain in-
terests protected under the due process clause, the Court stated:

“[M)any controversieshave raged about the cryptic and abstractwords of
the Due Process Clausebut there canbe nodoubtthatataminimum they re-
quirethatdeprivation of life, liberty or property by adjudication be preceded
by notice and opportunity for hearing appropriate to the nature of the
case.”...At the very minimum, therefore, students facing suspension and
the consequent interference with a protected property interest must be
given some kind of notice and afforded some kind of hearing.

It also appears from our cases that the timing and content of the notice
and the nature of thehearing will depend on appropriateaccommodation of
the competing interests involved.12#

Notwithstanding the foregoing generalities,there appear to be four
fixed principles of administrative due process: (1)an agency must
act within the limits of its statutory authority;!?® (2) the agency
must follow its own regulations;!3° (3)theagency mustnotactinan
arbitrary, capricious or unreasonable manner;!3* and (4) in-
dividuals affected by the agency action must be given somekind of
notice concerning the action and afforded some opportunity to be
heard.!32

B. ANALYSIS OF BOARD REQUIREMENTS
AND PROCEEDINGS

1.Board Composition

The first item to be analyzed is the composition of selection
boards. As mentioned earlier,'33 the statutory scheme for perma-
nent promotions of both Regular and Reserve officers is very
similar. However, selection boards which are to recommend of-
ficers for temporary promotion are strictly creatures of Army
Regulations as there is no statutory requirement for such boards.
The regulation governing promotions of active duty officers re-
quires essentially the same composition for permanent promotion
boards and temporary promotion boards, the prime exception be-

127419 U.S. 565 (1975).

128]d. at 579 (citations omitted).

129Harmon V. Brucker, 355 U.S. 579 (1958).

130Nader v. Bork, 366 F. Supp. 104 (D.D.C.1973);Connv. United States,376 F.2d
878 (Ct.Cl. 1967)and the cases cited therein. Moreover, the regulations must also
comply with notions of fundamental fairness. Crotty v. Kelly, 443 F.2d 214 (1stCir.
1971);Clackum v. United States, 296 F.2d 226 (Ct. Cl. 1960).

131Weiss v. United States, 408 F.2d 416 (Ct. Cl. 19609).

122Goss V. Lopez, 419 U.S. 565 (1975).

1833ee Section III supra.

166



1975] OFFICER SELECTION BOARDS

ing that temporary boards which are to consider nonregular of-
ficers will, where practicable, include at least one officer of the
Reserve components.'3¢ This provision of the Regulation appears
to be inconsistent with the policy of having boards reflect the
branch distribution of officers to be evaluated. If it is desirable to
have this latter requirement at a time when officersare appointed
into the Army as a whole, and do not receive a commission in a
specific branch,35 with the exceptionsof the specialbranches and
the WAC,36 and such alarge percentage of active duty officers are
Reservists,!3” it seems only logical that it would be desirable to
have selection boards reflect the componentdistribution of officers
to be evaluated as well.

The figures contained in the preceding note reveal that Reserve
officers comprise approximately 60 percent of the company grade
officers on active duty where promotions, as ageneral rule, arenot
made by selection boards; however, the Reserves provide only one-
half that percentage of the majors and lieutenant colonels onactive
duty where promotions are made by selection board. While many
factors motivate movement from Reserve to Regular components
as officers advance in age!3 and grade, some might contend that
promotion through selection board tendsto increasethe proportion
of Regular officers on active duty and consequently is a method
biased in favor of Regulars and not in compliance with the

13¢AR 624-100,supra note 5,at para. 16b(5). It should benoted that the Regulation
does not specify that the Reserve officer(s) be on active duty. However, it should be
apparentthat itistheintentof the Regulation that the Reservist(s) be on active duty
since the board is to recommend active duty officers for promotion.

13510 U.S.C. § 3283(b) (1970).

138See 10 U.S.C. § 3064 (special branches); 10 U.S.C. § 3311 (WAC).

137The following table gives a breakdown by grade and component of the male of-
ficers on active duty in the Army, excluding ANC and AMSC. The figures are asof
30 Novfefr)nber 1974 and were provided by the Chief of Information (Officeof the Chief
of Staff).

Regular Reserve  Nat'l Guard AUS
2LT 4,486 6,153 2 1
T 4,634 5,690 3 1
CPT 12,111 18,565 264 23
MAJ 10,510 5,823 269 14
LTC 9,165 1,314 124 7
COL 4,692 122 51
BG 224 2 1
MG 183 1 2
LTG 30 1
GEN 12
GA 1
total 46,048 37,671 716 46

13810 U.S.C. § 3286 (1970).

167



MILITARY LAW REVIEW [Vol. 70

statutory requirements that the regulations governing temporary
promotions provide for appointments to be made on a “fair and
equitable basis,”!3 or that an “appropriate number of Reserves”
serve on promotion boards considering Reserve officers for tem-
porary promotion.t40 Moreover, the legislative history of section
266(a) of title 10bolsters this latter argument:

This subsection provides that the membership of boards concerned with
the...promotion,... of members of the reserve components shall include ap-
propriate Reserve representation. The term ‘appropriate numbers’ rather
than a fixed ratio is used since the same board may be considering both
Regular and Reserve personnel. In such case the proportion of Reserve of-
ficersonthe board should be roughly equal to the proportion of Reservesb e
ing considered.*!

Thus, it would appear that the requirement that promotion boards
which are to consider Reserves for temporary promotion have at
least one Reserve officer whenever practicable, does not comply
with the congressional intentthat Reserves berepresented onsuch
boards in numbers “roughly equal to the proportion of Reserves be-
ing considered.”*2

In light of thisdisparity between congressional intentandactual
practice, the Court of Claims’ awareness of the long-held fear of
many, including Congress, that Regular and permanent officers
would not always deal fairly with temporary and Reserve officers
serving on active duty deserves added attention. This awareness,
coupled with the observation that statutes seekingto prevent such
discrimination have been accorded the fullest force, should put the
military services on notice that the Court of Claims may be willing
to place the selection board process under closer scrutiny.!+?

The result of placing Reserve officers on temporary promotion
boardsinnumbersapproximatingtheproportion of Reserves being
considered would be to comply with the congressional intent that
Reserves should have an appropriate voice in determining the
treatment of their own members, and would insure that temporary
promotions are made on a “fair and equitable basis” by removing
the possibility of unchecked biasonsuchboardsinfavor of Regular
officers.

13910 U.S.C. § 3442(c) (1970).

14010 U.S.C. § 266(a) (1970).

1418, Rep. No. 1795,82d Cong., 2d Sess. 35 (1952).

1420ne former board member told the author that he was “sure” his board con-
sidered Reserves for promotion, but he “doubted” that there were any Reserve
members on the board. If the facts should bear out these suspicions, the validity of
that board’s actions would be in grave doubt. See McClaughry v. Deming, 186U.S.
49 (1902);Ricker v. United States, 396 F.2d 454 (Ct. Cl. 1968).

15Weiss v. United States, 408 F.2d 416 (Ct. Cl. 19609).
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Another source of bias exists in the practice of having every
board member evaluate the file of every candidate for promotion
whether he knows the candidate or not. This would seem to fly in
the face of the requirement that board members perform their
duties “without prejudice or partiality.”14¢ Although an evaluator
may make a good faith effort to be completely objective in his
evaluation, that member’s evaluation will inexorablybe colored by
his personal knowledge of the candidate. Such a result isnot fairto
the candidate concerned, other candidates, or in the best interests
of the Army. If ajudge who is assigned to try a case discovers that
one of his former associates isone of the parties, thereis little doubt
that the judge should recuse himself. Similarly,if aboard member
discoversthatheistoevaluatethefileof anofficer forwhom he was
at one time a rater or indorser, or with whom he has served, the
member should disqualify himself.

Thisobservation isallthemore true inthe case of formerratersor
indorsers who have created the OER’supon which the board will,
in large part, base itsdecision. In such a case the promotion board
member who formerly commanded a candidate canexertinfluence
far beyond both typical raters or indorsers who address the board
only through written, oftenduplicativereports,and the other board
members who have no personal knowledge of the candidate. Ob-
viously this ability to disproportionately influencethe proceedings
can have the effect of either promoting candidates who would not
otherwise be selected or retarding the advance of those who, but for
the intervention of a hostile former rater or indorser, would have
been selected. As the Supreme Court stated in Goldbergv. Kelly,14
a case involving the question of what process is due welfare
recipients who are threatened with the termination of the benefits
they have been receiving, “of course animpartial decision makeris
essential. . ..[Plrior involvement in some aspects of a case will not
necessarily bar a welfare official from acting as a decision maker.
He should not, however, have participated in making the deter-
mination under review.”’ 146 Because efficiency reportsareavital in-
gredient intheselectionprocess, itisdifficulttoarguethataformer
rater or indorser doesnot in part— and consciously — participate in
making the determination under review. This consideration
becomes even more crucial if the candidate is on the borderline of
selection and the board discusses the qualifications of the lastcan-
didates in contention for selection.!¢”

14410 U.S.C§ 3297(c) (1970);10 U.S.C. § 3362(d) (1970).

145397 U.S. 254 (1970).

161d, at 271.

147In interviews with ex-board members, one ex-member revealed that he had sat
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Onefinal point should be made in regard to active duty selection
boards. The regulation states that boards considering officers ap-
pointed in a specialbranch orcarried on apromotion listotherthan
the Army Promotion List, will include one or more members of the
branch being considered, in accordance with the Code'4® and
policies established by the Secretary.'*® For example, title 10
designates the Judge Advocate General's Corps as a special
branch.15° However, not all selection boards which consider JAGC
officershave aJAGC officer ontheboard.*5! Itisabasictenet of ad-
ministrative law that an agency is bound by itsown rules.}52 If an
agency does not abide by itsrules,any action ittakesinviolation of
thoserulesisillegal and void.'s® Therefore, if aboard is improperly
constituted, it is a nullity as are its actions.1

To those who would say that the regulation does notrequire the
assignment of JAGC officers to selection boards when JAGC of-
ficers are to be considered because the regulation states such of-
ficerswill be appointed under policies established by the Secretary
and his policy does not provide for the appointment of JAGC of-
ficers to every board considering JAGC officers for promotion, the
answer must be that to acceptthisreasoning would givetheregula-
tion the following meaning:“Every board considering JAGC of-
ficers will have one or more JAGC officers asmembers, except it is
Army policy not to include JAGC officers on every board con-
sidering JAGC officers for promotion.** Such a ludicrous interpreta-
tion clearly cannot be sustained. In conclusion, it is submitted that
thefailureof the Army to follow itsown regulations inthisregard is
a denial of due process.1%5

2. Evidence Presented to the Board

The next aspect of promotion board procedure that isin need of
discussion is the evidence upon which the boards base their
decisions. The statutesaresilent on this point. The Reserveregula-

on a board in which he evaluated two officers who had been subordinate unit com-
manders in an organization which he commanded when they served in such
positions.

14810 U.S.C. § 3297 (1970).

143AR 624-100, supra note 5, at para. 16b(b).

15010 U.S.C. §3064 (1970).

1518¢e, e.g,, U.S. Dep't of Army Circular 624-55 (15Feb. 1974).

1528ee Nader v. Bork, 366 F. Supp. 104 (D.D.C. 1973)and the cases cited therein;
Weiss v. United States, 408 F.2d 416 (Ct. Cl. 1969).

153Nader v. Bork, 366 F. Supp. 104(D.D.C. 1973);Realev. United States, 188Ct. Cl.
586 (1969).

154Ricker v. United States, 396 F.2d 454 (Ct.Cl. 1968);JAGA 1960/4796, 30 Sep.
1960.

1558ee note 130 supra.
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tion provides that Official Military Personnel Files (OMPF),
promotion consideration data folders, or other pertinent files will
be reviewed by the selection boards. Also, information which is
filed inthe OMPF may be made availableto theboards, butunsup-
ported or unacted upon derogatory or suitability information will
not be provided the board.!5¢ The active duty regulation specifies
that letters of commendation or appreciation and recommen-
dations for promotion may be forwarded to the board for con-
sideration.!5” Efficiency reports may also be considered if they are
received by The Adjutant General “10 days or more prior to
adjournment of the board.”*%8 Finally, the regulation provides that
officers in the secondary zone will be evaluated solely on records
available at HQDA.1%® However, Army regulations state that
favorable personnel decisions!é® will be based inter alia on review
of official personnel files.!®! There are two types of official per-
sonnel files discussed by this regulation: the Military Personnel
Records Jacket (MPRJ) which iskept by the individual’sorganiza-
tion, and the Official Military Personnel File (OMPF) which is
maintained by the Military Personnel Center (MILPERCEN).162
Since only the OMPF contains an officer’s OER’s,162 and since
promotion boards must consider all factors in their evaluationsin-
cluding “ability and efficiency,”164 it isonly logical to concludethat
the OMPF is the file which the Army regulations require be
evaluated by promotion boards. Other documents which will be
filed in the OMPF include records of courts-martial and courts-
martial orders.'®> The purpose of filing these documents in an
officer’sfile if he is acquitted isnot clear. However, the prejudicial
effect of such records being in an officer’s file is readily apparent.
Unless the Army can demonstrate some compelling reason for in-
cluding the record of a court-martial which resulted in acquittal as
a part of an officer’spermanent record, it would appear that such

158AR 135-155, supra note 25, at para. 3-3.

157AR 624-100, supra note 5, at para. 16d(2). However, promotion recommen-
dations submitted on officers in the secondary zone may not be considered. Id. at
para. 24.

158 AR 624-100, supra note 5, at para. 17. How it will be determined if this require
ment has been met is not explained.

159AR 624-100, supra note 5, at para. 24.

180Army Reg. No. 600-37, para. 1-4¢ (16 Oct. 1972)[hereinafter cited as AR 600-37]
includes promotions in the definition of favorable personnel actions.

16174, at para. 2-la.

152Army Reg, No. 640-10, para. 1-26 (26 April 1973)[hereinaftercited as AR 640-10].

163]d. at Appendix.

16¢]d. at para. 18.

1651d, at Appendix. This regulation also specifies that records of punishment un-
der Article 15, UCMJ will be filed in the permanent section of the OMPF.
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action deniesan officer due process beforea promotion board by un-
necessarily invading his constitutionally protected right of
privacy.'%6 In the context of the promotion process, itis difficultto
conceive how placing a highly prejudicial documentin considera-
tion which has no relevance to an officer’s ability, efficiency or
fitness for higher responsibilities would “preserve a significant
aspect of discipline or morale.” This is not to say that the Army
may not keep such records, but only to challenge the propriety of
placing them in a file that has such importance for an officer’s
career.167

Another problem presented by the use of the OMPF is the fact
that these records are kept at the MILPERCEN in Washington,
D.C., and no effort is made by the Army to insure thatthe records
are accurate before they are presented to a promotion board. In-
stead, the Army relies on the individual to insure that his OMPFis
accurate. An individual can insure the accuracy of his records by
either examining the records himself or appointing anagentto ex-
amine the records for him.1%¢ To utilize the firstmethod, the officer
must be fortunate enough to be in the Washington area on official
business, otherwise he will have to bear the inconvenienceand ex-
pense of a trip to Washington in order to review his records.

Appointing an agent to inspect an officer’srecords is a method
an officer may utilize to insure that certain documents are in his
file. However, any agent would have difficulty determining that a
document was improperly filed in the record or verifying the con-
tents of documents in the record. The case of Egan v. United
States'® presents an extreme example of what can happen when
someone other than the individual concerned reviews the files of a
person and makes decisions based on those files.

Egan had received a commission in the Army Reservein 1938.1n
January, 1941,he was called to extended activeduty in the grade of
captain. In August 1942, he resigned his Army commission and
received a commission as a first lieutenant in the Marine Corps
Reserve. Subsequently, he was called to active duty with the

166 See Griswold v. Connecticut, 381 U.S. 479 (1965). See also Davidson v. Dill, 503
P.2d 157,161(Colo.1972)where the court, quoting from Eddy v. Moore, 487 F.2d 211
(Wash. Ct. App. 1971)stated:

We believe the right of an individual, absent acompelling showing of necessity by thegovernment.to
the return of his fingerprints and photographs, upon an acquittal, is a fundamental right implicit in
the concept of ordered liberty and itis well within the penumbras of the specificguarantees of the Bill
of Rights formed by emanations from those guarantees that help give them life and substance.

167See Menard v. Saxbe, 498 F.2d 1017 (D.C. Cir. 1974) and Davidson v. Dill, 503
P.2d 211 (Colo.1972)for discussions of the prejudicial effects an arrest record hason
a person’s future, including possible employment.

168 AR 640-10, supra note 162, at para. 1-15.

189158 F. Supp. 377 (Ct. Cl. 1958).
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Marines and while serving in Samoa was hospitalized for
bronchitis. While in the hospital, he witnessed another patient in
his ward preparing to assault a doctor with a dangerous weapon.
Egan disarmed the patient, but during an ensuing investigation,
all other witnesses to the attempted assault denied the event had
occurred. Hospital doctors then questioned Egan abouttwo injuries
for which he had been treated in the Army and had revealed to the
admitting physician in the Samoan hospital, but were not listed in
his hospital record. The hospital doctors decidedthat Egan had im-
agined his injuries as well as the attempted assault. At aboutthis
time, Egan learned that his unit had been ordered into combat,and
since he had recovered from his bronchitis, he asked to be discharg-
ed from the hospital. However, when his request was denied he
reacted quite violently to the refusal. In February 1943 he was
erroneously diagnosed asinsane and spentthe next fivemonthsin
the locked wards of various hospitals. Meanwhile, Egan was given
a temporary appointment to captain effective 1 March 1943, con-
ditioned upon his being found physically and mentally fit to per-
form duty in the higher grade. This temporary promotion was
withheld from him on the ground that he was sick in the hospital.
However, the only reason for his hospitalization at that time was
the erroneous diagnosis of insanity.

During the five months Egan spentin locked wards, he tried in
every conceivable way to convince the authorities of his sanity.
However, when his attempts failed, his growing sense of frustra-
tion and occasional vehement protests only reinforced the opinion
that he was insane. Moreover, a Board of Medical Surveyreviewed
Egan’s history in July 1943, and listed as one of its facta that
Egan’s verified history revealed that he had been discharged from
the Army in March 1942 because of amental illnessdiagnosed as
psychoneurosis, anxiety, neurosis, with schizoid features.
However, the verified history referred to was the service and
medical history of another John J. Egan who had in fact been dis-
charged from the Army in March 1942 asinsane. This piece of mis-
information had been transmitted to the Navy by The Adjutant
General of the Army.

Subsequently, Egan’s records, along with the records of the se-
cond Egan, were submitted to the Marine Corps Retiring Board.
This Board found Egan unfit for further military service and
proposed his release from active duty in October 1943,and his dis-
charge from the Marine Corps Reserve in April 1944. Thereafter,
Egan applied to the Naval Retiring Review Board seekingreversal
of the Retiring Board’s decision. The Review Board denied this
application, stating that after review of allrecords, including those
of the second Egan, it could find no reason to reverse the Retiring
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Board’s decision.

Egan continued to attemptto getthe true factsin the caseintohis
records and in March, 1948,the Board for the Correction of Naval
Records ordered his records corrected to reflect the true facts. In
1958,the Court of Claimsruled that Egan was entitled to back pay
as a captain from March 1943to March 1948.

At least four military entities reviewed Egan’srecords and the
records of the second Egan in important proceedings where facts
were contested, yet did not detect a difference in the service
numbers and discharge dates from the Army for the two Egans.
The particularly drastic oversight in Egan suggests that inac-
curate, prejudicial material can often find its way into an officer’s
official records. The failureof the Army to attemptto verify the files
presented to its boards and the impracticalities relying on the in-
dividual to insure the accuracy of his OMPF maintained in
Washington deprive officers of adequate notice of the information
upon which a selection board may base adecisiontodeprivehim of
constitutionally protected property interests.!?°

As the Supreme Court has stated:

[Wihere governmental action seriously injures an individual, and the
reasonableness of the action depends on fact findings, the evidence used to
prove the Government’s case must be disclosed to the individual so that he
has an opportunity to show that it is untrue.?”

In such an instance, the notice must be “of such a nature as
reasonably to convey the requested information.”172

Toremedy thissituation, it is suggested that the Army prepare a
summary of each officer’s records listing, in chronological order,
the documents which are submitted to promotion boards, the dates
and subject thereof, to whom addressed and by whom signed. This
summary would be updated each time a document is filed in the
OMPF, and when an individual is to be considered for promaotion,
he would be senta copy of the summary for verification. If mistakes
are present in the summary, the individual would so notify the
MILPERCEN which would take appropriate action to insure that
the officer’srecords are complete.1”3

170See notes 108-17 and accompanying text supra.

171Goldberg v. Kelly, 397 U.S. 254, 270 (1970).

172Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314 (1950).

1788y stems similar to this are utilized tokeep an active duty officer’scareer history
currentthrough use of the officer’srecord brief. For Reserves, certain informationis
updated prior to consideration for promotion through use of the promotion con-
sideration data sheet. However, both of thesedocuments deal with informationthat
isinthe MPRJ not the OMPF which isthe primary source of information for promo-
tion boards. Since these procedures are currently in use, it would not be un-
reasonable to require the periodic verification of information in the OMPF.

174



1975] OFFICER SELECTION BOARDS

A policy similar to this proposal finds support in a Naval per-
sonnel administrative practice noted in Brenner v. United
States.'’* There the court noted that under Article B-2201 of the
Bureau of Naval Personnel Manual “adverse material or informa-
tion isnot placed in[anofficer’s]record without hisknowlege.”175 A
fuller explanation of the policy isextracted fromthe Manual itself:

Pursuant to United States Navy Regulations, adverse matter shall not be
placed in an officer’s record without his knowledge. In all cases it shall be
referred to the officer reported on for such official statement as he may
choose to make in reply. If the officer reported on desired [sic]Jto make no
statement, he shall so state officially in writing. The Chief of Naval Per-
sonnel is liberal in his interpretation as to what constitutes adverse
matter.176

An analogous procedure, merely informing a candidate of the
nature of the material on file in his official records would provide
sufficientnotice for him toinquire further should he discover anun-
usual or seemingly erroneous document.

Providing officers abstracts of material in their records would
not in and of itself impair the records management system by
creating more doubts asto the administrative finality of recordsin-
cluded in the OMPF. For example, at present, each rated officer
must be provided with a copy of his completed officer efficiency
reportl77 and is entitled to appeal any report which he feels is “ad-
ministratively incorrect, unjust, substantively inaccurate, or
otherwise in violation of [the] regulation.”17® Such appeals may be
forwarded within two!7® or five!80 years, depending upon the date of
thereport. Such aprocedurerecognizesthat even material therated
officer is aware of may stand in need of correction. Forwarding an
officer a summary of the documents in his OMPF would at once
serve the same purpose asproviding him acopy of his OER, call his
attention to the absence of any pertinent information, and satisfy
the requisites of due process that the Constitution demands.

In concluding the discussion on information presented topromo-
tion boards, it should be noted that Army regulations providethat
when unfavorable information in an individual’s files causes an
unfavorable personnel action or decision, the individual will be in-
formed of the basis of such adverse personnel action, the policies

174202 Ct. Cl. 678 (1973).

175]d, at 689.

176 Id., quoting from U.S. DEP'T OF NAvY, BUREAU OF NAVAL PERSONNEL MANUAL,
Art. B.-2201, para. 4(c).

177 Army Reg. No. 623-105, para. 2-4d (18 Aug. 1975).

178]d. at para. 8-2b.

179 Id. at para. 8-3a.

180]d. at para. 8-3b.
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and procedures governing such actionsandhisrightof appeal if he
feels the decision was based on erroneous information.!® This
provision is in direct conflict with the Army regulation which
provides that selection boards will not divulge the reasons for the
selection or nonselection of any individual.’® The current Army
practice isto consider the latter provision controlling. Clearly this
may result in a promotion passover being made on the basis of un-
favorable information which might be erroneous, without letting
the individual know that the action was based on unfavorable in-
formation and that he has a right to appeal under either
regulation.’® While promotion passovers intuitively appear to be
“unfavorable personnel actions,” whether they fit the description
of this term found in the Army regulations is not so clear. The
regulations define a favorable personnel action as “any personnel
managementor career management decision that enhancesthein-
dividual’s status or position.”18¢ Clearly a passover is a “career
management decision,” although unfavorable in nature. While it
might be argued that it is merely neutral, not unfavorable, this in-
terpretation conflicts with regulation’s classification of “[i]n-
dications of substandard . .. promotion potential . ..” as ““Un
favorableinformation”;!85 the requirement of elimination after two
passovers;!% and the common sense interpretation of that term.

However,the Supreme Courthas held that when the Government
intends to take an action which will have a direct adverse impact
on an individual, due process requires that the individual receive
notice of the action against him and be afforded an opportunity to
be heard in a meaningful way.'87 In light of this requirement, itis
clear that the promotion passover provisions deny an individual
due process while the “unfavorable personnel action” provisions
provide some rudimentary due process protections. Therefore, the
provisions which should apply in this situation are the former,
otherwise the individual must speculate asto the reason for the un-
favorable action and cannot adequately protect his interests. Such
an action cannotbe said to comply with the concept of fundamental
fairness required by the due process clause, or the disclosure re-
quirements set forth in Goldberg. 8

181AR 600-37, supra note 160, at para. 2-1c.

182AR 624-100, supra note 5, at para. 18.

183]d. at para. 185, AR 600-37, supra note 160, at para. 2-1c.

18¢AR 600-37, supra note 160, at para. 1-4c.

185]d. at para. 2-2.

18Army Reg. No. 635-120, ch. 11 (14 Jan 1975).

157Goldberg v. Kelly, 397 US. 254, 267 (1970).

183See note 171and accompanyingtext supra. Although the foregoing discussion
concerns active duty personnel, the same considerations apply to Reserves.
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3. Evaluation Criteria

The next area of examination involves the criteria by which
officers will be judged by selection boards. The element of the
statute concerning permanent promotions which comes closest to
providing criteria is to be found in the oath which is required of
selection board members. Theoath providesthat promotion boards
will base their recommendations on “the special fitness of officers
and the efficiency of the Army.”18% The statute governing tem-
porary promotions states that promotions “shall be based upon
ability and efficiency with regard being given to seniority and
age.”199 The regulations do not shed much light on this matter
either. Army regulations simply state that active duty promotion
boards will base their selections on an impartial consideration of
“all factors, including ability, efficiency, seniority, and age.”’19!
The regulation governing reserve promotions offers more specific
guidance than that provided active duty boards. It states that
board members will review an officer’s evaluation report file when
determining his qualifications!??2 and that to be found fully
qualified an officer must be in the zone of consideration; on active
duty or participating satisfactorily in Reservetraining; physically,
morally and professionally qualified; capable of performing in the
next higher grade; and educationally qualified.193 Theboard isalso
instructed to consider the extent to which an officer has taken ad-
vantage of available means to improve his professional
qualifications.’®¢ On the negative side, if an officer required a
waiver toremain in an activestatusduring his lastretirement year
dueto afailureto acquire the required number of retirement points,
he will not be considered to be participating satisfactorily in
Reserve training, unless the failure to accrue sufficientretirement
points was due to a temporary physical disability.195

The letter of instruction which is provided active duty promotion
boards states that to be fully qualified, an officer must be
professionally and morally qualified, possess demonstrated in-

However, Reserve records are not kept atthe MILPERCEN, but at the Reserve Com-
ponents Personnel and Administration Center in St. Louis, Missouri.

18910 U.S.C. § 3297(c); 10 U.S.C. § 3362(d) (1970). Since temporary promotion
boards are not statutory boards, there is no statutory oath for members of such
boards.

19010 U.S.C. § 3442(c) (1970).

191AR 624-100, supra note 5, at para. 18.The Regulation also states that boards
will not divulge their reasons for the selection or nonselection of any individual,

192AR 135-155,supra note 25, at para. 3-95(1).

193]d., at para. 3-11a(1)-(5).

194]d. at para. 3-12b.

195]d. at para 3-12¢
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tegrity, and be capable of performing the duties of “an officer with
his qualifications in the next higher grade.”1® The LOI also
specifiesthat an officer’sentirerecord shouldbe examined to deter-
mine his potential. For the most part this potential will be deter-
mined by his record of performance in his primary and secondary
MOS, as well as by his overall duty performance. The letter also
statesthat DA does not prescribe specific qualifications for promo-
tion but attached to the LLOI are some general guidelines for the
board. These guidelines are set forth in five sections. The firstdis-
cusses the purpose of the officer promotion system and factors
which are to be considered when employing the “total man” con-
cept of review. The second section is dedicated to guidance on how
to evaluate efficiency reports and statesthat the efficiencyreportis
the single most important document in an officer’s file. Section 3
detailsthe importance of command and staff time while cautioning
members to keep this experience in perspective since the
opportunity for command time is more limited than other types of
duty. The fourth section addresses the importanceof specialization
and education in theageof technology and emphasizesthe necessi-
ty of evaluatingthedemonstratedability and indicated potential of
the specialized officer. Finally, the fifth section instructs members
on how to evaluate derogatory information. Here boards are told
that little, if any consideration should be given to records of dis-
ciplinary action under Article 15of the Uniform Code of Military
Justice if the offense was minor. The boards are further told that it
isnot their function to mete out punishment in such cases by deny-
ing an officer a promotion. However, promotion may be denied
because of a major disciplinary action, relief for cause,
demonstrated cowardice, lack of integrity or moral turpitude. All of
these sectionscontain atleasttwo paragraphswhich further define
the evaluation criteria.

It is readily apparent that the LOI's are the primary source of
evaluation criteria. However, it should be noted that these criteria
are not quantified or mandatory nor are any of them given
precedence over any other with the exception of efficiency reports.
Itisevident that the importanceto be attachedto thecriteriainthe
guidelines is left to the discretion of each board member. Moreover,
having taken anoathtobasetheir selections on the “special fitness
of officers and the efficiency of the Army,” board members could
well feel free to establish their own criteria as to the qualities an
officer should have to enhance the efficiency of the Army. It goes
without saying that this would lead to unequal evaluation of of-

196How this criterion is to be interpreted and applied is not explained.
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ficers based on personal whim, caprice, or philosophy of different
board members. Furthermore, this lack of specific or binding
criteria could, and probably does, lead to the use of inconsistent
standards by the several selection boards.!®” Thus, the lack of
quantified or mandatory criteria can lead to two inconsistenciesin
evaluation: one, internally, among the members of a particular
selectionboard; and two, externally between the evaluation criteria
used by various boards to select officers for promotion to the same
grade. These possibilities of abuse are heightened by the factthat
selection boards do not, as ageneralrule, discuss the files they are
evaluating.!9®¢ Moreover, if the board isalongboard, the individual
members admittedly have a tendency to become inconsistent in
their ratings.

In practice, someboardswilldiscussatthe outsetwhatthe future
needs of the Army will be and what type of officers the Army will
need to fulfill those needs. Then they will discuss what elementsin
an officer’s records should be of primary importance in deter-
mining which officers are best qualified to satisfy the future needs
of the Army. However, this is simply a preliminary session and
does not commit amember to any courseof action in his evaluation
process. The most difficult part of such a “brainstorming” session
is in trying to determine what the future needs of the Army valll be.
These needs must be perceived through the collectiveexperience of
the board members and the perspectives they bring to the board.

In evaluating officers,boardsrely primarily on efficiency reports
to convey a picture of the officers’capabilities. In doing so, boards
utilize the “zeroing in” process discussed above. However, it has
been the common experience of board members that the various
forms of OER’s'% present aproblemin their evaluations and the in-
flated ratings complicate their endeavorstoobtainatrueideaofan
officer’s performance. Therefore, boards tend to place greater
emphasis on personality characteristicsand thenarrative portions
of the OER’s. Also, some compare ratings for similar duties at
various stagesofan officer’scareer. Itwasstated that theseratings
generally are consistent, i.e. if an officer had troublein aparticular

197This probability is verified by a study conducted at the Army War College in
which experimental boards were asked to evaluate therelative value of eleven merit
indicators which would show an officer’s potential for promotion to colonel. This
study found that subjective attitudes toward the relative value of the merit in-
dicators were not uniformly applied throughout the promotion process. See
Heathcock, et. al., Military Merit: How to Measure Who Measures Up, SPECIAL
ProJECT REPORT, U.S.ARMY WAR COLLEGE, May 14, 1973[hereinafter cited as the
War COLLEGE STUDY].

19%8The only exceptions appear to be the “samples” evaluated at the outset, any
particularly unusual files, and the borderline cases.

15s8ome senior officers have five or more different forms in their records.
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type of duty early in his career, he usually had troublein a similar
type of duty later in his career.Thus, itisevidentthat thetotal man
concept isnot applied,asageneral rule, in evaluating officers. This
is particularly so in light of the fact that the average file is
evaluated for five minutes or less per board member. Furthermore,
if a file contains something which aboard member considers an ab-
solute bar to promotion such asan Article 15,thatmember general-
ly does not evlauate the file beyond that point. Thus, in spite of the
admonition inthe LOI that littleif any weight should be given toan
Article 15if the infraction were minor, if any record contains an
Article 15,invariably that officer is not selected.

Therole that racial or ethnic bias plays inthe selection process is
beyond the scope of this paper. However, one board did require the
recorder to keep a tally of the number of blacks and Asian-
Americans who were recommended to insure that everyone was
getting a “fair shake.”20¢ However, other forms of bias existwhich
probably do affect promotion board results.

Inthe War College Study noted earlier, theresearchersutilized 32
seven-member boards and three fivemember boards as their ex-
perimental panels. The seven-member boards were asked to
evaluate the last five men selected for promotion to colonelin 1971,
and the five with scores immediately below the cut-off point. The
fivemember boards evaluated these ten files and twenty others
which consisted of ten files taken at random from those scores
above the cut-off score and ten taken atrandom from below the cut-
off point. All of the files had been “sanitized” to remove any ex-
traneous influences on the evaluators such as names of the in-
dividuals, the identity of raters or indorsers, and branch and unit
identification. There was almost total agreement between the ex-
perimental panels and the actual DA board regarding the random-
ly selected files. However, there were divergent results concerning
the borderline cases. Two of the experimental boards selected only
one of the five officers chosen by the DA board. The other ex-
perimental board agreed with the DA board on two officers. This
led the researchers to conclude:

The low correlation between the simulated boards and the DA Board for
the border line cases could indicate that other factors or different stand-
ards were considered by the actual Board. Another factor which could
have contributed to this low agreement was the “sanitation” of the per-
sonnel records used by the class.Personal knowledgeof the individual, in-
fluence from knowing the rater or indorser, or unitassociation could have

2001t js interesting that only two minority groups were selected for this scrutiny
while all others were ignored. Although the Army does not indicate ethnic
background in an officer’s records, the picture in his file is a useful tool for deter-
mining this.
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contributed to the DA Board’sfinal decisions on those 10individuals who
were clustered around the promotion cut-off point.2!

The foregoing discussion suggeststhat the failure of the Army to
provide its promotion boards with quantified mandatory criteria
by which to judge officers presented to them for evaluation leads to
unequal treatment of similarly situated individuals which is un-
reasonable, unnecessary, avoidable, and not in furtherance of a
legitimate Army interest; and that this unequal treatment of
similarly situated individuals is so unjustifiable as to be contrary
to the concept of fundamental fairness and thus constitutes a
denial of due process to those affected thereby. The Supreme Court
clearly explained thisprinciple in Bolling v. Sharpe when it stated:

But the concepts of equal protection and due process, both stemming from
our American ideal of fairness, are not mutually exclusive. The ‘equal
protection of the laws’ is a more explicit safeguard of prohibited un-
fairnessthan ‘dueprocess of law,” and therefore, we do notimply that the
two are always interchangeable phrases. But, as this Court has recogniz-
ed, discrimination may be so unjustifiable as to be violative of due
process.202

4. Communications with the Board

A final aspect of the selection process which deserves considera-
tion is the matter of appearance before or communication with the
board by officers who aretobe evaluated by theboard. The statutes
governing permanent promotions do not address the question of
personal appearance before selection boards; however, the
regulations which cover active duty and Reserve promotion boards
specify that no candidate for promotion may appear in person
before a promotion board. The active duty regulation further
specifies that no one may appear on behalf of a candidate, but the
Reserve regulation is silent on this point.203

Both statutes dealing with permanent promotions provide that
an officer eligible for promotion may write a letter, through official
channels, to the board, calling attention to matters of record204
which he feels are important to his case. However, the letter may
not criticize any officer or reflect on his character, conduct or
motives.?%® The regulations carry these provisions forward except
the Reserve regulation prohibits letters which “contain criticism,
or reflect adversely on the character, conduct or motives of any in-

200WAR COLLEGE STUDY, supra note 197,at B-8-9.

202347 USS. 497, 499 (1954).

20AR 624-100, supra note 5, at para. 16d (active duty promotions); AR 135-155,
supra note 25, at para. 3-10a (Reserve promotions).

20¢In the Army for Regulars and in the Armed Forces for Reserves. See 10U.S.C.§
3297(e) and 3362(f) respectively.

20510 U.S.C. § 3297(e) (1970) (Regulars); 10 U.S.C. § 3362(f) (1970) (Reserves).
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dividual being considered” from being submitted to the board.20¢
Also, the DA circular which publicizes the convening of promotion
boards instructs those eligible for consideration of their right to
communicate with the board, as does the letter which is sent to
Reserves who are being mandatorily considered for promotion.
When the bill proposing the Officer Personnel Act of 1947 was

submitted to Congress, these provisions were contained in thetitles
dealing with the Navy but not in the title concerning the Army.207
‘Despite congressional concern overthese limitations, the Congress
amended itsbill to make the provisions applicable both tothe Army
and the Navy. In regard to the requirement that a letter be sent
through official channels, concern was indicated over the
possibility that such arequirement would tend to discourage an of-
ficer from writing as frankly and fully ashe otherwise might. The
Navy responded by writing:

It is believed that this is adequate as written and that such com-

munications should go through ‘official channels.” . . . It assists the of.

ficer aswell asthe Navy in having itgothrough acommanding officeras

the latter will seethatitisin proper form and, often as not, provide assis-
tant (sic) to the officer in making as good as (sic) case as possible.208

The committee also had doubts about the restrictiveness of the
contents of letters the proposed provision would allow eligible
officers to write and wondered if an officer should not be granted
more leeway in writing a selection board. To these questions the

Navy answered:

This is not considered a severe limitation . . . . It is necessary because a
selection board is convened to selectofficers on the basis of their records. It
cannot, and should not, act to reinvestigate or reinquire into a matter
covered by a legal board of investigation or a court of inquiry, nor retry a
casewhich hasbeen tried by a legal court. It can consider only thosethings
which are a matter of record. The proceedings and findings of courtsand
boards containing the original evidence brought out in their proceedings
and the statements of the defendants are matters of record in the Navy
Department, and can be invited to the attention of the board. In every in-
stance, when an officer isgiven an unsatisfactory fitnessreport, the report
is submitted to him for such statement as he may desire to make; such
statements are also matters of record and are available to the selection
board with the officer’s fitness reports.20®

206 AR 135-155, supra note 25, at para. 3-10a(2). This must be a misprint, for the
letter which the Regulation prescribes for notifying Reservists of their impending
consideration states the statutory requirements concerning letters to the board.

207H R. ReP. No. 640, 80th Cong., 1st Sess. 15(1947).

208 Hearings on H.R. 2536 and 2537 Before Subcomm. No. 1 on Personnel of the
House Comm.onArmed Services, 80th Cong., 1stSess. 2598-99 (1947). TheNavy’s
response was in written form asthe questions propounded by the Committeewere in
the nature of written interrogatories.

209]d. at 2597. This and the reference in note 205 supra are the only two references
to communication with the board inthehearingsonthebills which ultimately led to
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The preceding statement presupposes a completed board or court
proceeding or an unsatisfactory OER. But what of the officer who
has been wronged through the personal animosity of another of-
ficer and the matter is still in an adjudicatory proceeding, or the
type of wrong for which the Army does not provide an adequate
remedy? Letus take asan examplethe hypothetical case of Major A
who receives reassignment orders to another duty station, clears
his unit and post, and somehow angers his formercommander who
unjustifiably withdraws an OER he had prepared in which he had
rated A as “excellent.” Thecommander prepares another efficiency
report on A in which he rates him only satisfactory. As aresult of
the near universal inflation of ratings on OER’s, such a report
would probably end any chance A has of being promoted. In less
than a month A is to be considered by a promotion board. In this
situation, Major A isleft without anadequateremedy to protect his
career. Any relief he could obtain through an application to the
ABCMR would in all likelihood occur afterthe promotion board ad-
journs. Itwould be unconscionable to force Major A to place the fate
of his career in the administrative appellate procedures available
to him when he has an opportunity to protect that career in a
decision-making body of the first instance by simply relating the
facta concerning his OER even though in the process he would be
criticizing an officer and reflecting adversely on hismotives. When
itisrecalled that promotion boards do, on occasion, contactrating
officers concerning specific OER’sthey have prepared, such aletter
would appear to be entirely appropriateunder the circumstances of
A’s case. Anything less than this would constitute a denial of due
process to A because due process cannot rely on appellate
procedures to protect rights210which should be protected by the in-
itial tribunal. This principle is exemplified by Goldberg v. Kelly?11
which involved welfare recipients who alleged that their benefits
had been or were aboutto be terminated by the statewithout notice
or a hearing, thus denying them due process. State procedures
allowed terminated recipients to fileapost-termination appeal dur-
ing which the recipients could appear personally, present evidence,
question witnesses and have the proceeding recorded. If the appeal
was denied, the recipients had recourse to the courts. However, if it
was sustained, they would receive all payments which had been

the Officer Personnel Act of 1947.0n the weight of these answers, the communica-
tion clause was added to the Army provisions of the Act.

210The rights to be protected are the officer’sgood name, reputation and potential
future employment either in the Army or as a civilian. See Wisconsin v. Constan-
tineau, 400 U.S, 433(1971); Goss v. Lopez, 419 U.S. 565 (1975);Lindsay v. Kissinger,
367 F. Supp. 949 (D.D.C. 1973).

211397 U.S. 254 (1970).
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erroneously denied them. In determining to what extent, if any, the
recipients are entitled to due process protection, the Court held that
that would depend on the recipient’sinterest in avoiding loss out-
weighing the government’s interest in summary decision. The
Court then stated that the basic principle of due process is the op-
portunity to be heard and that such opportunity must be afforded
the individual at a meaningful time and in a meaningful
manner.?!2

Applying these principles to the case at hand, the restriction on
the material an officer can submit to the board in letter form can
operate to deny him the right to be heard at ameaningful time and
in ameaningful manner.?2!3 Moreover, to require Major A to submit
his letter “through official channels” could have avery significant
chilling effect on the vigor with which he presents his case. This is
not to suggest that promotion boards reconsider board or court ac-
tionswhich have been completed, but only that they have sufficient
information before them so that they can evaluate “all factors”
which are relevant to an officer’s ability or efficiency. By doing
this, the Army would be acting in its own best interests and the best
interests of the individual atthe same time. Moreover,there are no
counterbalancing considerations that could limit the extent of due
process protection required here. Of course, the weight to be ac-
corded the informationin such aletter would remain within the dis-
cretion of the board.?!4

5. Appeal of Board Actions

If an officer’s records are incomplete or HQDA determines that
there was a material error in them when reviewed by apromotion
board, the records can be corrected and submitted to a standby
board.2!5 There is no statutory orregulatory scheme established for
active duty standby boards; however, as a matter of practice,
primary boards will be assigned the additional duty of acting asa
standby board, and they continue to be governed by the same

212]d. at 267.

23In Mullane v. Central Hanover Trust Co. the Court held that due processr e
quires a hearing, preceded by notice, “appropriatetothe nature of the case.” Inthe
context of promotion boards, the board proceedings should be considered the “hear-
ing.” 339 US. 306, 313 (1950).

2141t is suggested that this would be one of the pieces of evidenceinan officer’sfile
which it would be all but impossible to quantify as to value.

215AR 624-100, supra note 5, at para. 186 (active duty officers). This Regulation
does not specifically mention or provide €or standby boards. However, in practice
thereconsideration which is provided for will be accomplished by a standby board.
AR 135-155,supra note 25, atpara. 3-14b deals with Reserve standby boards which
may also consideran officer if hisnamewasinadvertently omitted from the original
consideration list.
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statutory and regulatory requirements asprimary boards. Reserve
standby boards are specifically provided for by aregulation which
delineates how application for reconsideration is to be made and
minimal standards for denying applications.

The flaw in both these schemes is the lack of standards for deter-
mining whether material error was present in the officer’srecords.
This determination is made by DCSPER after a review to insure
that all the documents in the applicant’s file pertain to him, and
that all his OER’s, citations, and other records are present in the
file. However, this is done internally, without providing the in-
dividual concerned with information concerning the material in
his file and what was considered by the board. Thus, the internal
review at DCSPER suffersfrom the sameshortcomingsasdoesthe
verification of an officer’s records by his agent. While it may be
possible to detect obvious errors in such a manner, other less ob-
vious errors may exist which only the officer concerned may detect.
Therefore, unless an officer can personally review his records, itis
difficultto insurethat an adequate determination of material error
can be made. Moreover, if a document in an individual’sfiles con-
tains adverse information, the individual has the burden of prov-
ing that it isunjust or untrue. However, the individual can only do
this through the submission of documentary evidenceand doesnot
have therightto appearinperson tocontestadverseinformationin
his file.218 This makes itimperativethat the individual know of the
contents of documents which contain unfavorable information.
With the world-wide dispersion of Army personnel, there is only
one practicable method of accomplishing this and that is by the
Army furnishing such information to the individual.

A second problem is determining what is a material error if an
error is found. Sinceboards do not assign reasons for their actions,
areviewer has no basis for knowing if an error was material. In this
situation, the difficulty tends to work to the advantage of the in-
dividual with the erroneous record for it is generally determined
that any error of substance is a material error, whereas errors of
form are not viewed so favorably.

One remaining agency within DA can provide a remedy for
errors in the records considered by a selection board, the Army
Board for Correction of Military Records (ABCMR).Three aspects
of ABCMR proceedings are critical here. First, the regulation
provides that no application for correction will be considered until
the applicant has exhausted such legal remedies as the ABCMR
determines are practical and available to the applicant.2!” The sec-

216AR 600-37, supra note 159, at para. 5-3.
217AR 15-185, supra note 73, at para. 8.
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ond is the provision that application to the ABCMR does not
operate as a stay of any proceedings being taken with respectto the
applicant.?!® The first provision can operateto force an individual
to seek judicial relief prematurely, i.e. before he has exhausted his
administrative remedies. This can lead to unnecessary delay and
expense to the applicant in lightof thedoctrine of exhaustion of ad-
ministrative remedies. Thus, if a premature suit is brought, the
courtwill dismiss for failure to exhaust administrative remedies219
and the applicant is then forced back into the ABCMR.

However,intheinterim,timehasbeenrunningagainsttheappli-
cant because the application to the ABCMR does not operate as a
stay of any proceedings. Thisfact becomes especially critical ifthe
applicanthas been passed overtwice and isfacingseparation from
the Army. Thus, anindividual who has been passed over twice and
is facing separation from the Army will seek relief from the
ABCMR but may be required by the ABCMR to seek judicial relief
againsthis pending separation; be denied judicial relief because of
his failure to exhaust administrative remedies; reapply to the
ABCMR for relief; be separated and then have the ABCMR deter-
mine thathisrecords contained anerror which would have preclud-
ed his separation, yet be denied reinstatement.220 Accordingly, this
ability to divert an applicant from his chosen path to relief can be
abused and become a tool of oppression.

The third aspect of the ABCMR inneed of examinationisthatits
exclusive situs isWashington. Therefore,althoughanindividual is
entitled to personal appearance before the ABCMR?2! whether he
can take advantage of such opportunity depends on his duty sta-
tion and finances. Moreover, no provision requires that an in-
dividual be granted leave to appear before the ABCMR. Thus, the
same authority who might have wronged an individual has the
power to prevent him from seeking to effectively vindicate himself.
Such a system can hardly be held to provide fundamental fairness
to the individual concerned.

The role of the judiciary in the promotion process, although
seemingly eliminated by the strict rule of nonreviewability in
Orloff would appear to remain a possible route for relief where
allegations of a denial of due process are concerned. As the court
stated in Mindes v. Seaman:

. . . this phase of Orloff s case raised no questions of deprivation of con-
stitutional rights or action clearly beyond the scope of Army authority.

218]d. at para. 9.

2195ee note 104 supra.

220See Hodges v. Callaway, 499 F.2d 417 (5th Cir. 1974);Jackson v. United States,
297 F.2d 939 (Ct. Cl. 1962), cert. dismissed, 372 U.S. 950 (1962).

22 AR 15-185, supra note 73, at para. 125.
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Thus the last statement of the Court must be read restrictively. The Court
could not stay its hand if, for example, it was shown that only blacks were
assigned to combat positions while whites were given safe jobs in the
sanctuary of rear echelons.?22

The criteria established in Mindes should provide adequate
guidance asto when a court should review the procedures by which
Army promotions are made and that is all that isbeing suggested
here. Judicial review is apart of our constitutional heritageand the
principle was established earlyin ourhistory thatitisfor the courts
to say what the law isand, ultimately, to pass on the legality of of-
ficial action.?23

One final point should be made concerning the possible involve-
ment of the courts in promotion proceedings brought about by the
Privacy Act of 1974.22¢ The Act provides that any agency, with a
few exceptions not pertinent here, which maintains a system of
records must allow individuals access to those records which per-
tain to them, and if the records are not accurate, to request correc-
tion of thoserecords. The Act alsorequires the agency to maintain
records which are used in making personnel decisions with such
‘““accuracy, relevance, timeliness, and completeness as is
reasonably necessary to assure fairness to the individual in the
determination.”225 |f an agency does not comply with any of these
requirements, any other provision of the Act, or arulepromulgated
thereunder to the detriment of an individual, that individual may
bring suitagainstthe agency in federal district court to enforce his
rights under the Act. Inaddition,if the courtfinds that the agency’s
refusal to comply with the Act’s requirements was intentional or
willful, the Government shall be liable to the individual for the ac-
tual damages sustained by the individual, but not lessthan $1,000
plus court costs and reasonable attorney’s fees.

Thus, under the Privacy Act, an officer who hasrequested correc-
tion of his records through the ABCMR but has been denied relief,
would appear to have the right to apply to a Federal district court
for a de novo review of his request and if the plaintiff prevails, the
court may order his records corrected “in accordance with his re-
quest or in such other way asthe court may direct.”’226 On its face,
the Privacy Act could have a definite impact upon the promotion
system through its provisions for judicial correction of military
records. The exact extent of this impactwill have to be determined
as cases which arise under the Act wend their way through the

222453 F.2d 197, 199 (5th Cir. 1971).

223Marbury v. Madison, 1Cranch 137 (1803).

22¢Act of Dec. 31, 1974,Pub. L. No. 93-579, 88 Stat. 1896.
2255 U.S.C. § 552ale)(5).

2265 U.S.C. § 552a(g)2)(A).
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judicial system, but it iswell to note the potential rolethis Actgives
to the judiciary in the promotion process.

VII. CONCLUSIONS

As the analysis of the different aspects of the promotion process
indicates, serious due process deficiencies exist in that process.
However, those deficiencies can be corrected within the present
framework of the promotion system. Themost glaring deficiencies
are the lack of mandatory quantitative objective standards by
which a board is to judge files presented for evaluation; the failure
of the Army to provide servicemen notice of information in the
records which will be presented to promotion boards; and the
failure of the Army to require boards to assign reasons for the ac-
tion taken in regard to each officer evaluated. While these and the
other deficiencies discussed exist, doubts will continue to recur
within the officer corps asto the fairness of the promotion system.
In the aftermath of the war in Vietnam and itsdebilitating effects
onthe Army and the Army’simage, the Army must continually ex-
amine its personnel policies to insure that they provide fair and
equitable treatment to all individuals while at the same time in-
suringthatthe Army isready to fulfillitsprimary mission of being
prepared to fight. This concept was aptly stated by the Court of
Appeals for the District of Columbiain Robinson v. Resor,227 acase
involving the dishonorable discharge of an Army warrant officer:

Substantial fairness, rather than nitpicking compliance with precise
regulations must guide the Army’sactions. The Army must not be allow-
ed to reach, step by technical step, a result which, viewed in its entirety,
constitutes an overreaching leap into the arbitrary and inequitable.

[It is] a time when the Army is attempting to demonstrate its attrac-
tiveness as an employer, and to enlist volunteers confidentthat they will
receive fair treatment. . . . The Army could not isolate itself from the
accepted standard of justice in the civilian world when it was a conscript
force; still less can it—or should it wish to—live by a different standard
when it plans to become an all volunteer Army 228

227469 F.2d 944 (D.C. Cir. 1972).
28]d. at 951 (footnotesomitted).
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